Evaluating a Mortgage Foreclosure Diversion Case

Review the VIP intake form and use it as the basis for additional questions:

Question #1

Who is on the deed and/or the mortgage?

Possible Responses

· Client alone

· Client and spouse

· Client and someone else (who?)

If the person on the deed or the mortgage is not the client, then who is that person?  A parent?  A spouse?  A fraudulent deed transferor?  The lease-purchase owner?

→ 
There might be a problem with a fraudulent mortgage, fraudulent deed transfer, or client might need to probate an estate or file a quiet title action – contact VIP for assistance.

Question #2

If more than one person is on the mortgage and / or deed, are they all present at the conference?  If not, why not?

→ 
In general, the individual actually living in the property should be our client.  If more than one person is at the conference and they are working together to save the home, include everyone in the interview, but note that only the person residing in the property (or with an ownership interest in the property and wishing to return) is our client.  

Question #3

How many people are in the household?  

· If there are other adults, what is their income? If there is no income, then why not?

· If there are children, do they get Supplemental Security Income (SSI) or other support (child support, etc)?

· Are there renters in the household?  How much rent do they pay?

Including other adults’ or children’s income / benefits might be beneficial to the loan modification application if the income can be relied upon and can be documented.  This question also helps to identify which adults could be contributing to household expenses if they are not already doing so.

Question #4

To whom did client send mortgage payments?  Is it the same party as the plaintiff in the case?  

If the plaintiff and payee are not the same, this may indicate that the mortgage has been assigned, the servicer is not the plaintiff in the case, or plaintiff is not actually the owner of record.  These are potential grounds for litigation and might have resulted in accounting errors on the lender’s part.

Question #5

What are the current terms of the mortgage? 

· Interest rate? 

· Fixed or adjustable?

· Term of mortgage (number of years over which to repay)?  

· When was mortgage obtained?

· How far is the mortgage in arrears?

Attorneys should know these facts about the mortgage and loan to negotiate effectively.

Question #6

What is the monthly payment?  Does it include property taxes and insurance?  If not, how much are property taxes and insurance (TI)?  Take the full amount and divide by 12 to get monthly cost of TI.  Add this figure to monthly Principal and Interest (PI) payment to get the total monthly payment (PITI).

To calculate percentage of monthly income that goes towards PITI, divide the monthly PITI payment by monthly gross income (income before deductions) and then multiply by 100 to get a percentage.  Under HAMP, if income is SSI or other non-taxable income such as TANF (welfare), food stamps, or VA benefits, multiply the income by 1.25 to get gross monthly income. 

If the resulting percentage is greater than 31%, then the client might be eligible for a HAMP modification.

Question #7

Are there other mortgages on the property?  Is the client current on those payments? 

→ 
More than one mortgage on the property complicates the loan workout, particularly if both are delinquent.

Question #8

Does client have other debt – unpaid utility bills and/or property taxes, credit card debt, car loans, medical bills?  

→
Water/sewer bills, property taxes and Department of Public Welfare claims against estate for Medical Assistance are liens against the house that are paid with the proceeds of a sale before any mortgage gets paid.

→
Gas / electric, credit card and medical bills are not liens against the house unless they are reduced to judgment by a court.  These bills are paid off after the mortgage gets paid.

→
If the client has a large amount of unsecured consumer debt, the client might benefit from declaring bankruptcy in order to improve his or her financial situation – the client needs to consult with a bankruptcy attorney.

Question #9

How far is the client behind in paying the mortgage?  How many payments did the client make before defaulting on the loan?  Did the client make payments on time or late?  

→
The client needs to be at least two payments behind to qualify for HAMP.

→
There used to be a 12-month arrears limitation on FHA-HAMP, but as of late 2012 this is no longer the case.

→
An unemployed homeowner cannot be more than 3 months behind in order to be eligible to request a 3- to 6-month forbearance with reduced payment under HAMP for unemployed homeowners.

Question #10

What is the reason for the default?  Did the client obtain a repayment / forbearance / loan modification before the current delinquency?  Has the client filed for bankruptcy before?

→
Determine whether the original mortgage was ever affordable.

→
Explore the client’s payment and delinquency history – it may affect the mortgagee’s willingness to enter into a workout.

Question #11

Has housing counselor put together a budget? What expenses can be cut from the budget (realistically)?

→
Take a look at budget and see if it passes “gut check” test – it should include:

—
All income available to client (including rent from a renter under a signed lease, contributions from other adults in the household, benefits going to children and/or spouse, child support).

—
All household, work and transportation expenses.

Question #12

Has the client been saving up the money not being paid towards the mortgage?  How much does the client have saved?  

→
The client should be reminded to save excess income not going towards monthly expenses so that the client can demonstrate ability to make modified mortgage payments.

→
For non-HAMP programs, an initial larger payment towards the arrearage is often required in order to obtain a loan modification or repayment plan.

Question #13

Does the client have family who can help with finances?  

→
For HAMP, income received from other family members or from an ex-partner or spouse paying child support does not have to be included in the budget, but it can be if the client so desires.

→
If a family member pays for a child’s school tuition or other larger expenses on a regular basis, that should be noted in the budget.  The family member may be able to help with downpayment on the arrears if required.

Question #14

Does the client have sufficient funds left after all necessary expenses are paid to make a mortgage payment that covers property taxes, homeowner’s insurance (hazard insurance, at a minimum), and sufficient principal and interest to allow the loan to be paid off in 30 or 40 years? 

→
The housing counselor should have made this calculation.

Question #15

Has the client / housing counselor submitted all of the financial documentation requested to the lender’s attorney?  Was it for HAMP or for other loss mitigation? What was the result of the submission?

→
If the client applied for HAMP, did the client submit two most recent paystubs with year-to-date income information, two most recent signed income tax returns, IRS Form 4506-T, and a Request for Modification and Affidavit (RMA) form or the lender’s proprietary application and a Hardship Affidavit? 

→
If the client did not apply for HAMP, what did the client submit, and what was the loan workout option requested?

→
To whom was this information submitted, and how was the information submitted – fax, email, hand delivery? Was receipt confirmed by the lender’s attorney?  Under the diversion program rules in effect January 1, 2011, the lender’s attorney is the primary recipient of the application, but in addition, the information may be submitted to the lender as well.  

Question #16

Which retention options has the housing counselor identified as feasible?  

· Loan modification (HAMP, HAMP Tier 2, FHA-HAMP, VA-HAMP, in-house)

· Repayment plan 

· Forbearance

· Partial claim (FHA loans)

· Refinance mortgage (FHA)

· Buy-out by a family member

Question #17

If no home retention option is possible, what is the housing counselor’s recommended disposition option?

· Market sale

· Short sale 

· Deed in lieu of foreclosure

· Sheriff’s sale

→
For all non-retention options except a market sale, will the housing counselor seek Cash for Keys?

Question #18

If this is the client’s second or subsequent conference, what is the current status of the case?

· Has a default judgment been entered?  

· Has the sheriff’s sale been scheduled?  When?

· Has the sheriff’s sale been postponed?  How often?
