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THE FAIR DEBT COLLECTION PRACTICES ACT
As amended by Pub. L. 111-203, title X, 124 Stat. 2092 (2010)

As a public service, the staff of the Federal Trade Commission (FTC)
has prepared the following complete text of the Fair Debt Collection
Practices Act (FDCPA), 15 U.S.C. §§ 1692-1692p.

Please note that the format of the text differs in minor ways from the
U.S. Code and West’s U.S. Code Annotated. For example, this version
uses FDCPA section numbers in the headings. In addition, the relevant
U.S. Code citation is included with each section heading. Although the
staff has made every effort to transcribe the statutory material accurately,
this compendium is intended as a convenience for the public and not a
substitute for the text in the U.S. Code.
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15USC1601mote & 801, Short Title
This title may be cited as the “Fair Debt Collection Prac-
. tices Act.”

15 USG 1692 § 802. Congressional findings and declaration of purpese
(a) Abusive practices

There is abundant evidence of the use of abusive, decep-
tive, and unfair debt collection practices by many debt
collectors. Abusive debt collection practices contribute to
the number of personal bankruptcies, to marital instability,
to the loss of jobs, and to invasions of individual privacy.

(b) Inadequacy of laws

Existing laws and procedures for redressing these injuries
are inadequate to protect consumers.

(c) Available non-abusive collection methods

Means other than misrepresentation or other abusive debt
collection practices are available for the effective collec-
tion of debits.

(d) Interstate commerce

Abusive debt collection practices are carried on to a sub-
stantial extent in interstate commerce and through means
and instrumentalities of such commerce. Even where
abusive debt collection practices are purely intrastate in
character, they nevertheless directly affect interstate com-
merce. :

(e) Purposes
It is the purpose of thls title to eliminate abusive debt col-
lection practices by debt collectors, to insure that those
debt collectors who refrain from using abusive debt col-
lection practices are not competitively disadvantaged, and
to promote consistent State action to protect consumers
against debt collection abuses.

§ 801 15 USC 1601 note
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§ 803. Definitions
As used in this title—
(1) The term “Bureau” means the Bureau of Consumer

Financial Protection.

(2) The term “communication” means the conveying of

information regarding a debt directly or 1nd1rectly to
any person through any medium.

(3) The term “consumer” means any natural person obli-

gated or allegedly obligated to pay any debt.

(4) The term “creditor” means any person who offers or

extends credit creating a debt or to whom a debt is
owed, but such term does not include any person to the
extent that he receives an assignment or transfer of a
debt in default solely for the purpose of facilitating col-
lection of such debt for another.

(5) The term “debt” means any obligation or alleged

obligation of a consumer to pay money arising out of
a transaction in which the money, property, insurance
or services which are the subject of the transaction are
primarily for personal, family, or household purposes,
whether or not such obligation has been reduced to
judgment.

(6) The term “debt collector” means anyAperson who uses

§ 803

any instrumentality of interstate commerce or the mails
in any business the principal purpose of which is the
collection of any debts, or who regularly collects or
attempts to collect, directly or indirectly, debts owed
or due or asserted to be owed or due another. Not-
withstanding the exclusion provided by clause (F) of
the last sentence of this paragraph, the term includes
any creditor who, in the process of collecting his own

_ debts, uses any name other than his own which would

indicate that a third person is collecting or attempt-

ing to collect such debts. For the purpose of section -
808(6), such term also includes any person who uses
any instrumentality of interstate commerce or the mails
in any business the principal purpose of which is the

15 USC 1692a

15 USC 1692a




enforcement of security interests. The term does not
include—

(A)any officer or employee of a creditor while, in
the name of the creditor, collecting debts for such
creditor;

(B) any person while acting as a debt collector for
another person, both of whom are related by com-
mon ownership or affiliated by corporate control,
if the person acting as a debt collector does so only
for persons to whom it is so related or affiliated and
if the principal business of such person is not the
collection of debts;

(C) any officer or employee of the United States or any
State to the extent that collecting or attempting to col-
lect any debt is in the performance of his official duties;

(D)any person while serving or attempting to serve le-
gal process on any other person in connection with
the judicial enforcement of any debt;

(E) any nonprofit organization which, at the request
of consumers, performs bona fide consumer credit
counseling and assists consumers in the liquida-
tion of their debts by receiving payments from such
consumers and distributing such amounts to credi-
tors; and

(F) any person collecting or attempting to collect any
debt owed or due or asserted to be owed or due
another to the extent such activity

(1) isincidental to a bona fide fiduciary obligation
or a bona fide escrow arrangement;

(i) concerns a debt which was originated by such
person;

(iii) concerns a debt which was not in default at the
time it was obtained by such person; or

(iv) concerns a debt obtained by such person as a
secured party in a commercial credit transac-
tion involving the creditor.

15 USC 1692a
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(7) The term “location information” means a consumer’s
place of abode and his telephone number at such place,
or his place of employment.

(8) The term “State” means any State, territory, or posses-
sion of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, or any political subdi-
vision of any of the foregoing.

§ 804. Acquisition of location information

Any debt collector communicating with any person other
than the consumer for the purpose of acquiring location infor-
mation about the consumer shall—

(1) identify himself, state that he is confirming or correct-
ing location information concerning the consumer, and,
only if expressly requested, identify his employer;

(2) not state that such consumer owes any debt;

(3) not communicate with any such person more than once
unless requested to do so by such person or unless
the debt collector reasonably believes that the earlier
response of such person is erroneous or incomplete and
that such person now has correct or complete location
information;

(4) not communicate by post card;

(5) not use any language or symbol on any envelope or
in the contents of any communication effected by the
mails or telegram that indicates that the debt collector
is in the debt collection business or that the communi-
cation relates to the collection of a debt; and

(6) after the debt collector knows the consumer is repre-
sented by an attorney with regard to the subject debt
and has knowledge of, or can readily ascertain, such
attorney’s name and address, not communicate with
any person other than that attorney, unless the attorney
fails to respond within a reasonable period of time to
the communication from the debt collector.

§ 803
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15 USC 1692 § 805. Communication in connection with debt collection
(a) Communication with the consumer generally

Without the prior consent of the consumer given directly to
the debt collector or the express permission of a court of com-
petent jurisdiction, a debt collector may not communicate with
a consumer in connection with the collection of any debt—

(1) at any unusual time or place or a time or place known
or which should be known to be inconvenient to the
consumer. In the absence of knowledge of circumstanc-

- es to the contrary, a debt collector shall assume that the
convenient time for communicating with a consumer
is after 8 o’clock antimeridian and before 9 o’clock
postmeridian, local time at the consumer’s location;

(2) if the debt collector knows the consumer is represented
by an attorney with respect to such debt and has knowl-
edge of, or can readily ascertain, such attorney’s name
and address, unless the attorney fails to respond within
a reasonable period of time to a communication from
the debt collector or unless the attorney consents to
direct communication with the consumer; or

(3) at the consumer’s place of employment if the debt col-
lector knows or has reason to know that the consumer’s
employer prohibits the consumer from receiving such
communication.

(b) Communication with third parties

Except as provided in section 804, without the prior con-
sent of the consumer given directly to the debt collector, or
the express permission of a court of competent jurisdiction,
or as reasonably necessary to effectuate a postjudgment
judicial remedy, a debt collector may not communicate, in
connection with the collection of any debt, with any person
other than a consumer, his attorney, a consumer reporting
agency if otherwise permitted by law, the creditor, the at-
torney of the creditor, or the attorney of the debt collector.

(c) Ceasing communication
If a consumer notifies a debt collector in writing that the

§ 805 15 USC 1692¢




consumer refuses to pay a debt or that the consumer wishes
the debt collector to cease further communication with the
consumer, the debt collector shall not communicate further
with the consumer with respect to such debt, except—

(1) to advise the consumer that the debt collector’s further
efforts are being terminated,

(2) to notify the consumer that the debt collector or credi-
tor may invoke specified remedies which are ordinarily
invoked by such debt collector or creditor; or

(3) where applicable, to notify the consumer that the debt
collector or creditor intends to invoke a specified
remedy.

If such notice from the consumer is made by mail, notifica-
tion shall be complete upon receipt.

(d) “Consumer” defined

For the purpose of this section, the term “consumer” in-
) cludes the consumer’s spouse, parent (if the consumer is a
( minor), guardian, executor, or administrator.

§ 806. Harassment or abuse

A debt collector may not engage in any conduct the natu-
ral consequence of which is to harass, oppress, or abuse any
person in connection with the collection of a debt. Without
limiting the general application of the foregoing, the following
conduct is a violation of this section:

(1) The use or threat of use of violence or other criminal
means to harm the physical person, reputation, or prop-
erty of any person.

(2) The use of obscene or profane language or language
the natural consequence of which is to abuse the hearer
or reader.

(3) The publication of a list of consumers who allegedly
refuse to pay debts, except to a consumer reporting
agency or to persons meeting the requirements of sec-
tion 603(f) or 604(3)" of this Act.

1. Section 604(3) has been renumbered as Section 604(a)(3).

( § 805
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(4) The advertisement for sale of any debt to coerce pay-
ment of the debt.

(5) Causing a telephone to ring or engaging any person
in telephone conversation repeatedly or continuously
with intent to annoy, abuse, or harass any person at the
called number.

(6)Except as provided in section 804, the placement of
telephone calls without meaningful disclosure of the
caller’s identity.

15 USC 1692e § 807. False or misleading representations
A debt collector may not use any false, deceptive, or mis-
leading representation or means in connection with the col-
lection of any debt. Without limiting the general application
of the foregoing, the following conduct is a violation of this
section: :
(1) The false representation or implication that the debt
collector is vouched for, bonded by, or affiliated with
the United States or any State, including the use of any
badge, uniform, or facsimile thereof.

(2) The false representation of-—
(A)the character, amount, or legal status of any debt; or

(B) any services rendered or compensation which may
be lawfully received by any debt collector for the
collection of a debt.

(3) The false representation or implication that any indi-
vidual is an attomey or that any communication is from
an attorney.

(4) The representation or implication that nonpayment of
any debt will result in the arrest or imprisonment of
any person or the seizure, garnishment, attachment,
or sale of any property or wages of any person unless
such action is lawful and the debt collector or creditor
intends to take such action.

(5) The threat to take any action that cannot legally be
taken or that is not intended to be taken.

§ 806 15 USC 1692d




(6) The false representation or implication that a sale,
referral, or other transfer of any interest in a debt shall
cause the consumer to—

(A) lose any claim or defense to payment of the debt; or

(B) become subject to any practice prohibited by this
title. :
(7) The false representation or implication that the con-
sumer committed any crime or other conduct in order
to disgrace the consumer.

(8) Communicating or threatening to communicate to any
person credit information which is known or which
should be known to be false, including the failure to
communicate that a disputed debt is disputed.

(9) The use or distribution of any written communication
which simulates or is falsely represented to be a docu-
ment authorized, issued, or approved by any court,
official, or agency of the United States or any State, or
which creates a false impression as to its source, autho-
tization, or apptoval. '

(10) The use of any false representation or deceptive means
to collect or attempt to collect any debt or to obtain
information concerning a consumer.

(11) The failure to disclose in the initial written communi-
cation with the consumer and, in addition, if the initial
communication with the consumer is oral, in that initial
oral communication, that the debt collector is attempt-
ing to collect a debt and that any information obtained
will be used for that purpose, and the failure to disclose
in subsequent communications that the communication
is from a debt collector, except that this paragraph shall
not apply to a formal pleading made in connection with
a legal action.

(12) The false representation or implication that accounts’
have been turned over to innocent purchasers for value.

(13) The false representation or implication that documents
are legal process.

§ 807 15 USC 1692e




(14) The use of any business, company, or organization
name other than the true name of the debt collector’s
business, company, or organization.

(15) The false representation or implication that documents
are not legal process forms or do not require action by
the consumer.

(16) The false representation or implication that a debt col-
lector operates or is employed by a consumer reporting
agency as defined by section 603(f) of this Act.

15 USC 1692 § 808. Unfair practices
A debt collector may not use unfair or unconscionable
means to collect or attempt to collect any debt. Without limit-
ing the general application of the foregoing, the following
conduct is a violation of this section:

(1) The collection of any amount (including any interest,
fee, charge, or expense incidental to the principal obli-
gation) unless such amount is expressly authorized by
the agreement creating the debt or permitted by law.

(2) The acceptance by a debt collector from any person of
a check or other payment instryment postdated by more
than five days unless such person is notified in writing
of the debt collector’s intent to deposit such check or
instrument not more than ten nor less than three busi-
ness days prior to such deposit.

(3) The solicitation by a debt collector of any postdated
check or other postdated payment instrument for the pur-
pose of threatening or instituting criminal prosecution.

(4) Depositing or threatening to deposit any postdated
check or other postdated payment instrument prior to
the date on such check or instrument.

(5) Causing charges to be made to any person for com-
munications by concealment of the true propose of
the communication. Such charges include, but are not
limited to, collect telephione calls and telegram fees.

(6) Taking or threatening to take any nonjudicial action to
effect dispossession or disablement of property if—
§ 807 15 USC 1692¢
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(A)there is no present right to possession of the prop-
erty claimed as collateral through an enforceable
security interest;

(B) there is no present intention to take possession of
the propetty, or

(C) the property is exempt by law from such disposses-
sion or disablement.

(7) Communicating with a consumer regarding a debt by
post card.

(8) Using any language or symbol, other than the debt col-
lector’s address, on any envelope when communicating
with a consumer by use of the mails or by telegram,
except that a debt collector may use his business name
if such name does not indicate that he is in the debt col-
lection business.

§ 809. Validation of debts 15 USC 16929
(a) Notice of debt; contents

Within five days after the initial communication with a con-
sumer in connection with the collection of any debt, a debt
collector shall, unless the following information is contained
in the initial communication or the consumer has paid the
debt, send the consumer a written notice containing—

(1) the amount of the debt;
(2) the name of the creditor to whom the debt is owed;

(3) a statement that unless the consumer, within thirty days
after receipt of the notice, disputes the validity of the
debt, or any portion thereof, the debt will be assumed
to be valid by the debt collector;

(4) a statement that if the consumer notifies the debt col-
lector in writing within the thirty-day period that the
debt, or any portion thereof, is disputed, the debt col-
Jector will obtain verification of the debt or a copy of
a judgment against the consumer and a copy of such
verification or judgment will be mailed to the consumer
by the debt collector; and

§ 808 : 15 USC 1692f

"

11




(5) a statement that, upon the consumer’s written request
within the thirty-day period, the debt collector will
provide the consumer with the name and address of the
original creditor, if different from the current creditor.

(b) Disputed debts '

If the consumer notifies the debt collector in writing within
the thirty-day period described in subsection (a) that the
debt, or any portion thereof, is disputed, or that the con-
sumer requests the name and address of the original credi-
tor, the debt collector shall cease collection of the debt,

or any disputed portion thereof, until the debt collector
obtains verification of the debt or any copy of a judgment,
or the name and address of the original creditor, and-a copy
of such verification or Judgment, or name and address of
the original creditor, is mailed to the consumer by the debt
collector. Collection activities and communications that

do not otherwise violate this title may continue during

the 30-day period referred to in subsection (a) unless the
consumer has notified the debt collector in writing that the
debt, or any portion of the debt, is disputed or that the con-
sumer requests the name and address of the original credi-
tor. Any collection activities and communication during the
30-day period may not overshadow or be inconsistent with
the disclosure of the consumer’s right to dispute the debt or
request the name and address of the original creditor.

(¢) Admission of liability

The failure of a consumer to dispute the validity of a debt
under this section may not be construed by any court as an
admission of liability by the consumer.

(d) Legal pleadings

A communication in the form of a formal pleading in a
civil action shall not be treated as an initial communication
for purposes of subsection (a).

(e) Notice provisions

The sending or delivery of any form or notice which
does not relate to the collection of a debt and js expressly

§809 ' 15 USC 16929
12
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required by the Internal Revenue Code of 1986, title V

of Gramm-Leach-Bliley Act, or any provision of Federal
or State law relating to notice of data security breach or
privacy, or any regulation prescribed under any such provi-
sion of law, shall not be treated as an initial communica-
tion in connection with debt collection for purposes of this
section.

§ 810. Multiple debts 15 USC 1652h
If any consumer owes multiple debts and makes any single

payment to any debt collector with respect to such debts, such

debt collector may not apply such payment to any debt which

is disputed by the consumer and, where applicable, shall apply

such payment in accordance with the consumer’s directions.

§ 811. Legal actiens hy debt collecters 15 USC 16921
(a) Venue '

Any debt collector who brings any legal action on a debt

against any consumer shall—

(1) in the case of an action to enforce an interest in real
property securing the consumer’s obligation, bring
such action only in a judicial district or similar legal
entity in which such real property is located; or

(2) in the case of an action not described in paragraph (1),
bring such action only in the judicial district or similar
legal entity—

(A)in which such consumer signed the contract sued
upon; or

(B) in which such consumer resides at the commence-
ment of the action.

(b) Authorization of actions

Nothing in this title shall be construed to authorize the
bringing of legal actions by debt collectors.

§ 809 . 15 USC 16929
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§ 812. Furnishing certain deceptive forms

(a) It is unlawful to design, compile, and furnish any form
knowing that such form would be used to create the false
belief in a consumer that a person other than the creditor
of such consumer is participating in the collection of of
in an attempt to collect a debt such consumer allegedly
owes such creditor, when in fact such person is not so
participating. :

(b) Any person who violates this section shall be liable to the
same extent and in the same manner as a debt collector is
liable under section 813 for failure to comply with a provi-
sion of this title, ‘

§ 813. Civil liability
(a) Amount of damages

Except as otherwise provided by this section, any debt col-
lector who fails to comply with any provision of this title
with respect to any person is liable to such person in an
amount equal to the sum of—

(1) any actual damage sustained by such person as a result
of such failure;

(2) (A) in the case of any action by an individual, such
additional damages as the court may allow, but not
exceeding $1,000; or

(B) in the case of a class action,

(i) such amount for each named plaintiff as could
be recovered under subparagraph (A), and

(i) such amount as the court may allow for all
other class members, without regard to a mini-
mum individual recovery, not to exceed the
lesser of $500,000 or 1 per centum of the net
worth of the debt collector; and

(3) in the case of any successful action to enforce the
foregoing liability, the costs of the action, together with
a reasonable attorney’s fee as determined by the court.
On a finding by the court that an action under this sec-

- 15 USC 1692
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tion was brought in bad faith and for the purpose of ha-
rassment, the court may award to the defendant attor-
ney’s fees reasonable in relation to the work expended
and costs.

(b) Factors considered by court

In determining the amount of liability in any action un-
der subsection (a), the court shall consider, among other
relevant factors— :

(1) in any individual action under subsection (a)(2)(A),
the frequency and persistence of noncompliance by
the debt collector, the nature of such noncompliance,
and the extent to which such noncompliance was
intentional; or

(2) in any class action under subsection (2)(2)(B), the
frequency and persistence of noncompliance by the
debt collector, the nature of such noncompliance, the
resources of the debt collector, the number of persons
adversely affected, and the extent to which the debt
collector’s noncompliance was intentional.

(c) Intent

A debt collector may not be held liable in any action
brought under this title if the debt collector shows by a
preponderance of evidence that the violation was not inten-
tional and resulted from a bona fide error notwithstanding
the maintenance of procedures reasonably adapted to avoid
any such error.

(d) Jurisdiction
An action to enforce any liability created by this title may
be brought in any appropriate United States district court
without regard to the amount in controversy, or in any

other court of competent jurisdiction, within one year from
the date on which the violation occurs.

(e) Advisory opinions of Bureau

No provision of this section imposing any liability shall
apply to any act done or omitted in good faith in confor-
mity with any advisory opinion of the Bureau, notwith-

8813 15 USC 1692k
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§813

standing that after such act or omission has occurred, such
opinion is amended, rescinded, or determined by judicial
or other authority to be invalid for any reason.

§ 814. Administrative enforcement
(a) Federal Trade Commission

The Federal Trade Commission shall be authorized to
enforce compliance with this subchapter, except to the
extent that enforcement of the requirements imposed under
this subchapter is specifically committed to another Gov-
emnment agency under any of paragraphs (1) through (5)
of subsection (b), subject to subtitle B of the Consumer
Financial Protection Act of 2010 [1I2U.S.C. 5511 et seq.].
For purpose of the exercise by the Federal Trade Commis-
sion of its functions and powers under the F ederal Trade
Commission Act (15 U.S.C. 41 et seq.), a violation of this
subchapter shall be deemed an unfair or deceptive act or
practice in violation of that Act. All of the functions and
powers of the Federal Trade Commission under the Federal
Trade Commission Act are available to the Federal Trade
Commission to enforce compliance by any person with this
subchapter, irrespective of whether that person is engaged
in commerce or meets any other jurisdictional tests under
the Federal Trade Commission Act, including the power

to enforce the provisions of this subchapter, in the same
manner as if the violation had been a violation of a F ederal
Trade Commission trade regulation rule.

(b) Applicable provisions of law

Subject to subtitle B of the Consumer F inancial Protection
Act of 2010, compliance with any requirements imposed
under this subchapter shall be enforced under—

(1) section 8 of the Federal Deposit Insurance Act [12
U.S.C. 1818], by the appropriate Federal banking
agency, as defined in section 3(q) of the Federal De-
posit Insurance Act (12 U.S.C. 18 13(q)), with respect
to—

15 USC 1692k
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A

(A)national banks, Federal savings associations, and
Federal branches and Federal agencies of foreign
banks;

(B) member banks of the Federal Reserve System (other
than national banks), branches and agencies of
foreign banks (other than Federal branches, Federal
agencies, and insured State branches of foreign
banks), commercial lending companies owned or
controlled by foreign banks, and organizations oper-
ating under section 25 or 25A of the Federal Re-
serve Act [12 U.S.C. 601 et seq., 611 et seq.]; and

(C) banks and State savings associations insured by
the Federal Deposit Insurance Corporation (other
than members of the Federal Reserve System), and
insured State branches of foreign banks;

(2) the Federal Credit Union Act [12 U.S.C. 1751 et seq.],
by the Administrator of the National Credit Union Ad-
ministration with respect to any Federal credit union;

(3) subtitle IV of title 49, by the Secretary of Transporta-
tion, with respect to all carriers subject to the jurisdic-
tion of the Surface Transportation Board;

(4) part A of subtitle VII of title 49, by the Secretary of
Transportation with respect to any air carrier or any
foreign air carrier subject to that part;

(5) the Packers and Stockyards Act, 1921 [7 U.S.C. 181 et
seq.] (except as provided in section 406 of that Act [7
U.S.C. 226, 2277), by the Secretary of Agriculture with
respect to any activities subject to that Act; and

(6) subtitle E of the Consumer Financial Protection Act
0f 2010 [12 U.S.C. 5561 et seq.], by the Bureau, with
respect to any person subject to this subchapter.

The terms used in paragraph (1) that are not defined in this
subchapter or otherwise defined in section 3(s) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 1813(s)) shall have
the meaning given to them in section 1(b) of the Interna-
tional Banking Act of 1978 (12 U.S.C. 3101).

§814
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(c) Agency powers

For the purpose of the exercise by any agency réferred to
in subsection (b) of this section of its powers under any
Act referred to in that subsection, a violation of any re-
quirement imposed under this subchapter shall be deemed
to be a violation of a requirement imposed under that Act.
In addition to its powers under any provision of law spe-
cifically referred to in subsection (b) of this section, each
of the agencies referred to in that subsection may exercise,
for the purpose of enforcing compliance with any require-
ment imposed under this subchapter any other authority
conferred on it by law, except as provided in subsection (d)
of this section.

(d) Rules and regulations

Except as provided in section 1029(a) of the Consumer
Financial Protection Act of 2010 [12 U.S.C. 5519(a)], the
Bureau may prescribe rules with respect to the collection
of debts by debt collectors, as defined in this subchapter. -

§ 815. Reports to Congress by the Bureau; views of other

Federal agencies

(2) Not later than one year after the effective date of this title

and at one-year intervals thereafter, the Bureay shall make
reports to the Congress concerning the administration of its
functions under this title, including such recommendations
as the Bureau deems necessary or appropriate. In addi-
tion, each report of the Bureau shall include its assessment
of the extent to which compliance with this title is being
achieved and a summary of the enforcement actions taken
by the Bureau under section 814 of this title,

(b) In the exercise of its functions under this title, the Bureau

may obtain upon request the views of any other Federal
agency which exercises enforcement functions under sec-
tion 814 of this title. ’

15 USC 1692/ -

18



§ 816. Relation to State laws

This title does not annul, alter, or affect, or exempt any per-
son subject to the provisions of this title from complying with
the laws of any State with respect to debt collection practices,
except to the extent that those laws are inconsistent with any
provision of this title, and then only to the extent of the incon-
sistency. For purposes of this section, a State law is not in-
consistent with this title if the protection such law affords any
consumer is greater than the protection provided by this fitle.

§ 817. Exemption for State regulation

The Bureau shall by regulation exempt from the require-
ments of this title any class of debt collection practices within
any State if the Bureau determines that under the law of that
State that class of debt collection practices is subject to re-
quirements substantially similar to those imposed by this title,
and that there is adequate provision for enforcement.

§ 818. Exception for certain bad check enforcement programs
operated by private entities
(a) In general

(1) Treatment of certain private entities

Subject to paragraph (2), a private entity shall be
excluded from the definition of a debt collector, pursu-
ant to the exception provided in section 803(6), with
respect to the operation by the entity of a program de-
scribed in paragraph (2)(A) under a contract described

in paragraph (2)(B).

(2) Conditions of applicability

Paragraph (1) shall apply if—

(A)a State or district attorney establishes, within the
jurisdiction of such State or district attorney and
with respect to alleged bad check violations that do
not involve a check described in subsection (b), &
pretrial diversion program for alleged bad check
offenders who agree to participate voluntarily in
such program to avoid criminal prosecution;

§816

15 USC 1692n

15 USC 16820

15 USC 1692p

15 USC 1692n
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(B) a private entity, that is subject to an administrative
support services contract with a State or district
attorney and operates under the direction, supervi-
sion, and control of such State or district attorney,
operates the pretrial diversion pro gram described in
subparagraph (A); and _

(C) in the course of performing duties delegated to it by
a State or district attorney under the contract, the
private entity referred to in subparagraph (B)—

(1) complies with the penal laws of the State;

(if) conforms with the terms of the contract and
directives of the State or district attorney;

(iii) does not exercise independent prosecutorial
discretion;

(iv) contacts any alleged offender referred toin
subparagraph (A) for purposes of participating
in a program referred to in such paragraph—

‘() only as a result of any determination by
the State or district attorney that probable
cause of a bad check violation under State
penal law exists, and that contact with the
alleged offender for purposes of participa-
tion in the program is appropriate; and

(D the alleged offender has failed to pay the

~ bad check after demand for payment, pur-
suant to State law, is made for payment of
the check amount;

(v) includes as part of an initial written commu-
nication with an alleged offender a clear and
conspicuous statement that—

(I) the alleged offender may dispute the valid-
ity of any alleged bad check violation;

(D) where the alleged offender knows, or has
reasonable cause to believe, that the al-
leged bad check violation is the result of
theft or forgery of the check, identity theft,

§818 , . 15 USC 1692p
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or other fraud that is not the result of the
conduct of the alleged offender, the alleged
offender may file a crime report with the
appropriate law enforcement agencys; and

(II1)if the alleged offender notifies the private

entity or the district attorney in writing, not
later than 30 days after being contacted for
the first time pursuant to clause (iv), that
there is a dispute pursuant to this subsec-
tion, before further restitution efforts are
pursued, the district attorney or an employee
of the district attorney authorized to make
such a determination makes a determination
that there is probable cause to believe that a
crime has been committed; and

(vi) charges only fees in connection with services
under the contract that have been authorized by
the contract with the State or district attorney.

(b) Certain checks excluded '

A check is described in this subsection if the check in-
volves, ot is subsequently found to involve—

(1) a postdated check presented in connection with a pay-
day loan, or other similar transaction, where the payee
of the check knew that the issuer had insufficient funds
at the time the check was made, drawn, or delivered;

(2) a stop payment order where the issuer acted in good
faith and with reasonable cause in stopping payment on

the check;

(3) a check dishonored because of an adjustment to the is-
suer’s account by the financial institution holding such
account without providing notice to the person at the
time the check was made, drawn, or delivered;

(4) a check for partial payment of a debt where the payee
had previously accepted partial payment for such debt;

(5) a check issued by a person who was not competent, or
was not of legal age, to enter into a legal contractual

§818

15 USC 1692p
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obligation at the time the check was made, drawn, or
delivered; or

(6) a check issued to pay an obligation arising from a
transaction that was illegal in the jurisdiction of the
State or district attorney at the time the check was
made, drawn, or delivered.

(c) Definitions :
For purposes of this section, the following definitions shall
apply:
(1) State or district attorney

The term “State or district attorney” means the chief
elected or appointed prosecuting attorney in a district,
county (as defined in section 2 of title 1, United States
Code), municipality, or comparable jurisdiction, in-
cluding State attorneys general who act as chief elected
or appointed prosecuting attorneys in a district, county
(as so defined), municipality or comparable jurisdic-
tion, who may be referred to by a variety of titles such
as district attorneys, prosecuting attorneys, common-
wealth’s attorneys, solicitors, county attorneys, and
state’s attorneys, and who are responsible for the pros-
ecution of State crimes and violations of Jurisdiction-
specific local ordinances.

(2) Check ‘
The term “check” has the same meaning as in section
3(6) of the Check Clearing for the 21st Century Act.
(3) Bad check violation
The term “bad check violation” means a violation of

the applicable State criminal law relating to the writing
of dishonored checks. '

PoUstisazme 5 819, Effective date |
This title takes effect upon the expiration of six months
after the date of its enactment, but section 809 shall apply only
with respect to debts for which the initial attempt to collect oc-
curs after such effective date.

§818 , 15 USC 1692p
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' INTHE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY o
. FIRST JUDICIAL DISTRICT OF PENNSYLVANIA ’ s

CIVIL TRIAL DIVISION
UNIFUND CCR PARTNERS
ASSIGNEE OF PALISADES :
COLLECTIONS, LLC - | :  APRILTERY, zoos
| ; NO 3966 _ A
V. o COPIESSENT © -
- CONTROL NO, 08206576 | PURSUANTTO PaRCP.236(0)
| L o S 080930 e
JENNY T.VO, : o ... FEB17 2009

FOX, J. ' '
ThIS matier comes before the Court for d1spos1non of Prehnnnary Objecnons to

the Plamtlff’s Third Amended Complaint. .
: DOCKETED

FEB 172008

T.DUGAN -

PRQCEDURAL HISTORY .

 Plaintiff, Unifund CCR Partners, a351gnee of Pahsades Collec‘uons L1.C
(heremafter Plamﬁff) initiated this actlon by. filing a Complamt demandmg $14,237.78.
plas mteres_t, costs, and attomey s fees. Defendant Jenny T. Vo (hereinafter Defendant),
filed Prelfminary Objections to the cvomplal'n’.c_. ‘
" Inresponse, Plamtlff filed an Annended Complaint demanding $6,417.62 plus

interest, costs, and a’cterney’s fees. Thereafter Defendant again filed P‘reh'minaryi

Objections fo the Amended Complamt The Coun: sustained the Preliminary Objecnons

and granted Plaintiff leave to ﬁle an amended complamt

* Unifund Cer Partners Vs Vo-ORDER

D T

40396600033




. 'Plaintiff ﬁled a Second Amended Complaint, again demanding $6,4l7:.62 plus ... s

: .interest costs, and attorney’s foes. Defendant filed Preliminary Objections and in .
, response Plaintiff filed a Third Amended Complamt demandmg $5 703.26 plus’ mterest

costs, and attomey s fees Defendant ﬁled Prelmnnary Objeenons which are at issue

- herein. : This court initially'sustajned' the Objections and dismissed the Complaint without - -

: ﬁnther leave to;ar—nend_. Plaintiff filed for Reconsideration which this court granted,
va(:aﬁng'it-s Order and scﬁeduﬁng the matter for oral argﬁments. Tlle courtheard = = -

arguments on December 3, 2008.

* DISCUSSION

| 'Penns"jlvanda is a fact_-pleading jurisdiction. Pa.R.‘C.P‘. 1019‘4(a) states that “the ;
material facts on which a cause of action or defemse is baeed shall be stated m a concise
and summary fdrm-.” Tlae purpose of Rule 1019(a} is to “require the pleader to disclose

the 'material facts' sufficient to enable the adverse party to prepare his case.” Landan v. .

Western Perinsylvania National Bank, 282 A.2d 335, 339 (Pa. 1971). A complaint “must
not only give the defendant notice of what the plaintiffs claim is and the greunds upon

which it rests, but it musf. also formulate the issues by summarizing those facts essential -

to support the claim.” Alpha Tau Omega Fraternity v. University of Pennsylvania, 464
A2d 1349 1352 (Pa. Super. 1983).
1. FAILURE TO PLEAD PRIVITY OF CONTRACT WITH THE
" ORIGINAL CREDIT OR
- The Plaintiff has failed to plead the cham of ass1gnment of the Defendant’

account from the alleged oncmal credltor Cmbank (South Dakota) N.A., to the Plam’mff

25
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A .'arose "4 Sz‘andard Pennsylvama Pracz‘zce Zd § 22:10 at 124,

~. , “Where the pla;mhﬁ relies upon a coniract in 'Wthh he or she has pnwty but to Whlch he

_or she is not a direct party, the complamt 1s reqmred to show how the privity of contract

In its Thzrd Amended Complamt Plaintiff states that it is the SuCoesSOr in

- mterest tothe oncmal CIBthOI‘ as set forth in the captlon of thxs Complamt ” The caption -

of the. Complamt lists the Plam’uff as “Unifund CCR Partners a551gnee of Pahsades

. Collection, LLC.” The Plamt:ﬁ also attaches three documents pmportmo 1o establish the

chain of ass1gmnent of the defendant’s account

. “Bﬂl of Sale Assignment .and Assumptlon Agreement" dated May 26, 2006

‘ between Citibank (South’ Dakota) N. A and Umfund Portfolio A, LLC which ~

ass1gns “Accounts descnbed in Sectlon 1.2 of the Agreement ? Section 1.2 is not -

'attached nor is it averred in the Complamt that the Defendant’s account is
mcluded In Section 1 2. | |
*« A “Bﬂl of Sale” dated May 26,2006 between Unifund Portfoho A, LLC and
Cliffs Portfoho Acqms1t10n I LLC, Wthh assigns the “Chffs Subpool as defined:
n the Agreemen ” There is no further description of the “Chffs Subpool,” nor is
| it averred that the Defendant’s account is included in ‘die Cliffs Subpool.
‘e An “Assigement” dated January 1, 2005 among Palisades Collection, LLC and |
' CIiffs Portfolio Acquisition I, LLC as assignors and Unifund CCR Partners as
’ assignee which assigns “Receivables” to the a351gnee There is no descnp‘aon of

the Rece1vab1es nor is it averred that the Defendant’s account is included in the

Receivables.




P

PaR.CP. 200’2(a)..requires actions to be prosecuted “by and in the pame of the-
real party in intefest.” .Rule 2002(a) “requires the plamtn”:f to trace in his statement of

claim fhie derivation of his cause of action from his assignor” so that the defendant “may

B challenge the plaintiff’s claim that he is the present owner of the cause of action.” Brown

Esposno, 42 A.2d 93,94 ('Pa Super. 1945).

Plamtlff contends that the three documents attached to the Complamt demonstrate .
a the chain of title. However; none of the. documents spe01ﬁcally merition the Defendant’
. account as included among the accounts assrgned The Complaunt does not plead the
: cham of assrgnment other than to state conclusonly that the Plamtlff is, successor in R

" interest” to the ongmal creditor. “When suit is broul,ht against a defendant by-a stranger

1o his 'contraet, he is entitled to'proof the plaintiff is the owner of the claim against h1m .
. .Otherwise, the defendant might find himself subjected to the same liability to the

original owner of the cause of action, in the event that there was no actual assignment.”

~ Produce Factors Corp. v. Brown, 179 A.2d 919, 921 (Pa. Super. 1962), éitz‘ng Brown v.

Esposito, 42 A.2d at 94,

Plaintiff’s failure to adequately plead the assignment of the Defendant’s account -

is a failure to plead material facts upon which the claim is based. .

' TL.. INSUFFICIENT SPECIFICITY IN A PLEADING - Pa R.C.P. 1028(2)(3)

" Plaintiff has alleged in four complaints that Defendant owes three:different amounts,

ranging from $14,237.78 in its original Complaint 10 $5,703.26 in its Third Amended

Complaint. To.support the amount owed, PlaJntlﬁ attached to the Third Amended

Complaint what purports to be seven months of the Defendant’s credit-card bills, May to

27
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o ”charces at rates rang:ng from 9. 9% to 29. 49%, ‘and Various fees such asa $29 “retumed

.December 2004 ’Ihe ﬁrst statement shows a “previous balanc > 0f $5,738.33. The

statements do not show any purchases or cash advances, but mstead reﬂect only interest

check fee a $39 “bad check fee and a $39 late fee ’I“.he ﬁnal balance on the December

3,2004 statement is §5,703 .26.
Pa.R.CP. 1019(t) states that “averments of time, place. and items of spec1al
damage shall be spec]ﬁcally stated.” This court concurs with the. de0131on in Worldwrde

Asset Purchasmg LLCyv. Stern 153 p. L J. 111 (C.P. Allegheny 2004) Whlch held that in

. su1ts to recover creth card debts under Rule 1019(f) the “defendant is entitled to know
- the dates on which individual transactions were made, the amounts therefore and the
‘itéms purchased to be able to answer intelligently and determine what items he can admit -

‘and what items he nrust contest.” Id: at 112.

Worldwide Asset Purchasing described the requirements to adequately plead and -

prove an'account'

- “An account must show the name of the party charged. It begins with a balance,
. preferably at zero, or with a sum recited that can qualify as an account stated, but-
at least the balance should be a ‘provable sum. Following the balance the item or
items, dated and identifiable by number or otherwise, Tepresenting charcres or

debrts and credits, should appear, Summarization is necessary showmg a running
or developing balance or an arrangement which permits the calculation of the: = - -

balance claimed to be due.” Id., citing Asset Acceptance Cormp. v. Proctor, 804
N.E.2d 975, 977 (Ohio Ct. App 2004).

" The Plamtlﬁ does not plead any information in the Cornplaint to show the basis of -

Defendant’s account pnor to May 4, 2004. The Plaintiff contends that under the terms of
the card member agreement, the Defendant has only 60 days to contest any charges to the

account believed to be incorrect, and therefore the Defendant is estopped from contestmg

 the validity of any charges more than 60 days old. If the Complamt does not state Wlth

i




' partmulanty the ba515 of the a]leged amount owed the Defendant is unable to adequate‘ly h

‘prepaxe a defensé to the Plaintiff’s case. The nnportance ofthis pleading reqmrement is .

ﬂlustrated by the procedural ‘history of this case wherein the Plaintiff has changed the

‘amount Defendant allegedly owes from $14 237 78 in the original Complamt 36, 417 62
~imthe Amended and Second Amended Complamts and ﬁnally -$5,703. 26 | the Tl:urd

' . Amended Complamt

The faﬂure to plead Sufﬁc:1ent mformatlon so that ’the Defendant can deternnn'e 'the:

_ basis of the alleged balance owed constltutes nsufficient speclﬁcrcy ina pleadmo under -

. ParCE. 1028(a)(3)

1M, FAILURE TO ATTACH A MATERIAL PART OF THE WRITING UPON :
' WHICH THE CLAIM IS BASED - Pa ‘R.C.P. 1019() -

' Pa. R C.P. 1019(}) states that “[wlhen any claim or defense is based upon a

N Wntmg, the pleader shall attach a.copy of the writing, or the material part thereof, but if

the wntmg or copy is not accessﬂﬂe to the pleader, it is sufficient so to state, together

W1th the reason, and to set forth the substance in wntmg » The Plaintiff attaches a copy

of a form contract entitled “AT&T Umversal card member Agreement,” and avers in the

Third Amended- Complajnt that upon 1nforn1at10n and belief, the Defendant “executed a
wntten apphcatlon for the credit card at issue on or about July 5, 2001.”

Althou the Plaintiff has attached c0ntract language governing an account, the
g

Plamttff has fatled to plead or attach the interest rates and fees that the parties ag:reed to

as part of the credit card aoteement Regulation Z promulgated by the Federal Reserve "
under the Truth'in Lending Act, 15 U.S.C. § 1601 et seq., requires that interest rates, fees,

and finance charges applicable to a credit card account be disclosed in the credit card-

29
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abpﬁcation in a tabular format, commonly known asthe “Schumer Box.” See 12 C.FR. -

§ 226:5a; see' also Roberts v: Flee‘t Bank 342 F, 3d 260, 265-266 (3d Cir. 2003)

(descnbmg the dlsclosure reqmrements of the Schumer BOX)

The mformatton contaihed in the Schumer Box isa matenal part of the Wntmg

upon which the Platmtiff s claim is based; it establishes the agreed-upon contract terms
‘ for the interest rates and fees. Without attachmc the Schumer Box or- setting forth its

‘ substance in the complamt the Plaintiff does not adequately plead the basis for the

amounts of mterest late fees returned check fees, and over-the Inmt fees alleged to be

owed. The fallure to either attach a copy of the’ ongmal Schumer Box and any

subsequent amendments, or ta set forth the substance of the mforma’uon contained in the '

Schumer Box in the complaint, constnutes a failure under Rule 1019(1) to attach a

" material part of the writing upon which the claJ_m 1s based.

Finally, Defendant requests that the Court not only sustain-the Preliminary
Objections but also not allow the Plaintiff a fourth opportunity to amend the complaint.

The issues raised by Defendant herein are the same as those raised in previous N

, ‘preljmina"ry ‘objections filled in this case. The Plaintiff has had more than ample

opportunity to plead this case in aecordance with the Rules of Civil Procedure. This
Court agrees that fm'ther opportumty will prove fruitless and cause undue hEIdShlp on-

Defendant

AND NOW, thls 3’ day of February 20009, it is hereby ORDERED and -

DECREED that Defendant ] Prehmmary Objections to Plaintiff’s Third A.mended

—y




Complaint ere SUSTAINED.. The. Complaint s dismissed without further leave to-

amend.

IDEE C. FOX, J.

31




MAY 13, 2005

Supplement to The Lawyers Journat

PAGE 111

Worldwide Asset Purchasing, LLC v.
Nancy A. Stern

and
Commonwealth Finaneial Systems, Ine. v.
Scott Miller

Arbilrution Appeals—Prelimingre Cliectiong~Suffictency of
Complaint Under Pa. RCE 1019 and piss s

L. Assignees of credit eard companies Kled actions before Dig-
trivt Justics against Defondants to rocover credit eard balances
allogodly due. Distriet Justices entored defanlt Judgmentagainat
btk Plainkiffs for fallare ts appear at hearings and Plaintiffs
filed timiely notices of appeal. Defendunts led prafiminary obe
juctlons arguing complaints should be distaisved for failurs to
comply with pleading requirements of P, R.G.E No. 1019 and
verification requirements of Bule 1042 Prefiminary Objections
were granted, coraplaints were striclen and Plaintiffs wers given
20 days to e amended eomplaints,

2. For complaints to satisly the pleading requiréments of Fa,
RC.P. 1018, Plaintifis need to ploud the facts on which a cause of

sctivn is bused, including averments of Hime, place and items of

spacial damage and must also atinch coples of writiogs when the
claion is based on & writing,

3. Where assigness of credit card companies sue for allgged
credit card bulances, suit is based on the contract between i as
assignes of assignor credil card company’s rights, and Defen-
dant credit card holders. T satisly the pleading requirerents,
the anderiying conteact between Defendant credit vard holder
and crediteand company mustbe attached to the cotaplaint slong
with the centract betwesn the credit card company and assignes
to establish the assignens’ contractual right to maintain suit

= against the Defendants.

4, Whers Plaintiffsuss for sllegad eradit card balimees doe, it
st el fortls the dates and smousnts of the chioxges dus as part
of the duly imposed by the Rules of Givit Provedure to.attack aff
documents which form the foundation of 2 cause of sction and to
give the Defendants suffivient notice of the charges against.

8, Where Flaintiffs couneal’s verilieation under Pa. RCE
1042(c} did not state that o}l partics were gus of the sourtls uris=
diction it would be stricken as defestive on s face nud counset
would be permitted to file amended complaint complying with
the verification requirements of the rule.

(Peter Clyde Pupadukos)

Yady D Woinsivin for Worldwide Asset Purchasing, LLC.
Ann E.L. Shapire for Sters.

Joul E. Hausman for Commonweslth Finandal Systems, Ine
Clayton 5. Morvow for Miller,

Nos. AR 04-4420 and AR 04-4572. In the Court of Common Plaas
of Allegheny County, Pennsyivante, Civil Diviston,

OPINION and GRUERS OF COURT

Weltick, J., December 29, 2004—The prelissinary objections
of defendants questioning the sufficiency of complaints to ranovsr
eredit; enrd balances are the sulyject of this Opinion and Orders
of Conrt.!

In buth cases, pladetifh instituted district justice proceedings
to recover credit card halances allegedly due. However, plaintifis
did not appear at the districe justive proceedings and the districe

Justices entared defoult judgments in favar of defendants. Plain-

Hiffs filed timely notices of appen! from the distriol justice judg.
wents, Defendants’ preliminary shivetions to the complaints
which plaintiffs have filed in these common pleas court provesd-
ings are the subject of this Opinion end Orders of Comst,

The busis for the preliminary objections is the faifure of plain-
4T3 to comply with the pleading vequirements of Pa. ROP No.
1019, Defendants contond that plaintiffs have fatled to eowmaply
with Ruly 101%a) which reynires 5 pleading to set forth the
iaterial facts on which 4 cause of sction is based; Pz, RC.P No.
1619()) which requires averments of Lime, phace, and itemy of
special damage to be specifically stated; and Pa, RO No. 101063
which reguoires the pleader to attach a copy of o writiag, or the
material pact thereof, whenever sy clsim is based on 4 writing,

GENERAL DISCUBSION OF THE CASE LAW

In Atlantic Credit amd Finanes, Ine. v, Giufiana, 828 A4
340 (PaSuper. 2008), Atlantic Credit filod a complaint in which
it alleged that the defendants were indebted ta GM Cacd and
that the plaintiff had purchased the defondants’ sccount from
GM Card. The plaintiff did not attach ko the complaint smy agree-
mants between GM Card and the defondants, ar any contractor
afreament betwaen OM Card snd Hsell other than a single shest
which appusred to be n monthly statement from GM Card ad-
dressed to the defendants showing a new balance 6f $9,644.66 as
of March 28, 2000. The Superior Court found to be meritorious
the defendants’ preliminary oljection asserting that the plabn-
HIF wag required to aftach writings evidencity any vontract ha.
tween OM Card and the defendants. The Court stated that the
plainiffs “faflure to sttach the writings which sssertedly estals
tish appelles’s right to & judgment against appellants in the
amount. of §17,496.27, based on an alleged debt it allagediy pur-
chased for substantially loss than $9,644.68, is fatat o the cladme
set forth in the appeliee’s complaint. Thus, the preliminary obe
Jestion of appeiants based on fathure to praduce 3 cardholder
agreement and statement of socount, s well as svidence of te
assignment, establishes a meritoricus defense.” I, at 345,

1o 81 Hill and Associates, BC. o Capitel Asset Research Corp.,
Lad, 2008 WL, 33713023 (C.2 Phils, 2000}, the Court consid-
ered preffminary ohjections to a somplaint alfegingy that the des
fendant owed 592,000 to the plaintif. In these preliminary ob-
Jectivos, the defendant contended that €13 the complainé fafled
e comply with Bule 1019) bemuse it did not set furth material
facts regarding how the all leged debt avase and {2) the complaing
violated Rule 101900 becsuse it &d not spacily what services
were performed for the defendant, when they were performed,
and from where the alleged sam of $93,000 derjved. Whits the
plaintif allegsd that it sent netices and invoicss to the defen-
dant, it did ot state when these invoices were sent or whnt the
invoices covered. The Court sustained the preliminary objections
stating that

Lo proper procedure is t6 requive St Ml to file an
amended pleading specifying the tHmes and dates of
St Hill's performance uod demands for payment, por-
suant to the alleged contract. It should alse attach the
relevant. inveices to its amended copiplaint. /d, at 2.

In Marine Bank v. Orlands, 85 1.4C.2d 264 C.P Erie 10823,
the Court addressed prefiminary objectivns e a complaing to
resover acradit card debt raising ospsompliasees with Sale 1019,
The Courtraled that the plaintiff may comply with Rele 101004
by attaching the undurlylng agreoment batween the fseuer end
the cardholder. Jd at 88,

The Court also addressed the defendant's contention that the
complaint failed to comply with Rule 1019() hecmuse the com-
plaint, fudled to contain averments of time, place, and specific
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averments of damage, The Court sustained these prefhminary
abjestions, stating that “defeadant is sntitled to know the dates
on which individual transaetions weee mude, the amoeunts there-
fore and the items purchased to be able {o answer {ntelligently
and delermine what tems he can admit and what items he must
contost.” Ih. af 268,

A racent opinien of an Olie Court of Appesls {dssef Acorp-
tance Corp, w Proctor, 804 N4 975 (Ohie Ot App. 20043 ad-
dressed the pleading requirementa in a Tawsodt by sn assignes of
an AT&T Universal credit card. The complaint alleged that the
dufersdant owed $3,540.52, plus another $3,801.55 in accroed
interest through September 30, 2002, snd interest thereafter of
10% per annum, The cormplaiat fncluded o copy of & customer
account statement and an affidavit of a branch manager setting
fartly the total principal and total accrued interest through Sep-
temmber 30, 2002, Nether the complnint nor the sffidavit explained
how the plaintifl srrived at these numbers. The Court described
the pleading requirements:

Because an ackion on an aceount is founded upon
contract, the plintiff must prove the necessary ele-
rents of & contract action, and, in addition, must prove
that the confract involves & branssaction that usually
forms the subjest of 2 book account. In order & ad-
sguately plead and prave ag account, “lan acmount
st show the name of the pacty charged. It beging
with n balanee, preforably at zero, or with a sum ye-
cited that ean quabify ag an accountstated, but atleast
the balaes should be a provable sum. Following the
badanee, the item or items, duted and identifiable by
number or otherwise, vepresenting charges, or debits,
and crodits, should appear. Somemarization is neces-
sary showing & rupning or developing balance v an
arrangement whicl permits the caleulation of the bal-
ance claimed to be due.” 7d. at 977 {eitations omdtied).

PRELIMINARY OBIECTIONS--WORLDWIDE ASSET
PURCHASING, LLG v STERN

Plafutil's complaint (without Exhibit A) and plaintiifs re-
vised verification are aftached (o this Opinion as Attuchunent 1.

In its eomplaint, plaintiT avers that Bank of America issued
a credit card fo defendant for her nee in meking purchases sub-
jest 1o the terms and conditions governing the use of the credit
card, Defendant accepted these terms and conditions. Plaintiff
purchased defendant’s account from Bank of America and is now
the holder and owner of the account, )

Plaintifs prelininary ebjections include the faflure of platn-
B o attach to the conplaint the wrilten agreement showing
the assignment of defendant’s account from Bank of Awmerica to
plaintiff. Rele 1019G) provides that wher o claim is based on &
writing, the pleader sholl attach & copy of the writing or mate
vial part thereof, Plaintiff’s claim is based on the assigament of
defendunt’s aceount from Bank of America to plaintiff becauss
this assignment s & materfal feet upon which plaintiff's cause of
action i hased, See Atlentic Credit and Finance o. Ghliang, su-
pra; 4 Standard Penasylvenia Practice 2d §21:76 at 84 (all docu-
ments which form a plaintiff’s eause of action shall be attached
o the complaint),

Defendant's prefiminary ohjections also raise the failure of
pluintiff to attach eny writings showing the agreement between
defendant and plaintiffs assignor, Bank of Americs. The only
writing attached to the complaint (Exhibit Al s an undated and
unsigned Visa or MasterCard CardMember Agreement which
appests to have been prepared in 4/99. The conplaint does not
contain any documents signed by defendant thal would show
whether defendant ever ngreed to these terms and conditions or
whether Ehese tertns and conditions are applieable to the vel-

evant period in which plaintifi’s clade is based. As defendant
states in her brief, *it Is impossible to discern from Plraintifl's
Complaint whether the attached Terms and Conditions were ever
spreed b0 by Plaintiff, or whether thess Terms and Conditious
have merely hesn copied from some anonymous deblors' credit
card file and attached to the Complaint.® (Brjef in Support of
Proliminary Objectiony at §.)

1n Atlantis Credit and Finance v, Glulions, supra, the plain-
T sought money allegely due nnder a credit card which GM
Card alfegedly issued fo the defendunte, However, the plaint#l
did riot attach to its complaint any agreement between GM Card
and the defendsnts; i attached only what appeared to be 2
montlly statement from GM Card addressed to the defendants.
The Dpnvt sustoned the defendants’ preliminary ohjections hased
on a Fsturs tu sltach writings which assertedly estubiish the
plantiffs right to a ndgment in the specifie amount which it
sought.

1t is my understanding that in a typical eredit card {ranune
tion, the relationship between the cardholder and the lsper b
ging with a wrilten application signed and submitted by the
cardholder, In this application, the cardholder agrees to be haand
By provisions seb forth in the appication and possibly other terms
and conditions that are furnished to the cardboller at the time
the card is issued. The application alse provides that the terms
and conditions may be changed through mailings (o the
cardhatder and accepted by the cardholder’s continued vse ol the
ceodit card. In Uhis sibuntion, the writings that must be attached
to the complsint inctude the application signed by the vordholder
and any other relevant terms and conditions which govern the
eswers claims. For pxample, if the cleim invelves & period of
time-in which the initial terms and conditions applied and a tatee
peried of time in which amended terms and eonditions apply, the
complaint must attach both the ooginal and amended termg and
conditings with the dates for which they were applicable.

Defendant Stern next contends that plaintifs complaint falls
to eomply with Rule 1019 beeause it seaks recovery of @ specific
ameunt of money thutis allegedly due without offeripy any doce-
mentation or allegntions supporting the datm. This cormplaint
daes not include a single date. The complaint simply avers that
monthly statements ware sent to defendont wiich dutatled the
charges made to the acconnt, including finance charges, late and
over Bonit charges, and that the balance due is §7,240.44. None
of the monthly statoxnents is attzehed and there i5 no desorip-
tion of the tems frming the basis of the elaim. '

Under Hale 1019, & complaint must inclede the amounits of
the charges that are part of the claim, the dates of the charges,
cradits for payments if'any, dates and amounts of intereut chiteges,
and dates and amounts of other charges, The complaint should
contain sufficlent documentation and allegations to permit &
defendunt to calenlate the total amonat of damages that are «l-
legedly dae by reading the documents attached to the complaint
and the allegations within the complaing, See St T and Asso-
clates u. Capital Asset Research Corp., supres Marine Bank v,
Ortando, suprab

Defondant also veeks bo strike the camplint bernuse the veri
Feation dves not comply with Pa. RC.E Mo, 1024. This raje re~
quires x plending conlaining an sverment of fact not appearing
of recard to state “that the averment or dewial is true upon the:
signer's personal knowledge or information and belief® Rule
10246a). Plaintiff’s substitute verification does not mske any
slatementas b the truthfuiness of any factual allegations within
the complaint—the substitute verifivation simply states that
Angel Y. Moss, Atborney Relationship Manager for worldwide,
“nikes Hiis statement on its behalf 55 to the truthfulness af the
facts set forth in the foregoing Complaint.” [Attachment 1, last
page,) Consequently, the substitule verification is stricken,
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PRELIMINARY OBJECTIONS—COMMONWREALTH
FINANCIAL SYSTEMS, INC. v, MILLER

Plaintiff’s complaint and Bxhibit C {without Exhibits A and
B are sttached s Attachanent 2. Defendants preliminacy objecs
tians to this complaint raise grounds very similar to those radsed
by the defendant in Worldwids Asset Purchasing . Stern.

In ita complaint, Commonwealth Financiaf avers that it fs an
sssigyies of Unifand CCR Partuers, assignee of Citthank Daiver-
sal Card, and that plaintilfs agsigoor transferved to plasatif &l
its right, title, and Interest in, snd to the agrevment batween the
assignor and defendant. Plaintifl attaches a5 Exhdbit A to the
complaint & bill of sule under which Unifund CCR transferrad to
plaintil its title to aceounts Hsted in an accopne schudule (which
i not attached.

Defendant’s preliminnry ohjections raise the failure of the
complaint o contain allegations 23 to the terms and nonditions
of any alleped assignment batween Citibank and Unifand CCR
Partnere, and plaintiffs foilure to attuch a copy of this assizn-
ment. I am sustaining this preliminary olbjestion.

The complaint is based on zn aleged credit card relationship
betwesn defendantand Cifibank Uriversed Card, Pladutiff 5 not
a party bo this relationship (Le., plaintiff does not stand in the
shoes of Ciifhank Universal Card) unless plaintiff con establish
that ity assigner (Unifund CCR Partners) acgaired Citibank's
right, title, and interest in and 1o the alleged sccount bebwesn
defendants and Citibank. As I previously disestssed, Rule 101856
requires & parby to attach all documents which form the founds-
ton of the plaintiff’s cause of action, The fenndation of plaintifi’s
cause of action ineludes Citibank's assignment of defendant's
sccount, - -

Defendont’s preliminary objections also raise the fullurs of
plaintiff to attuch any writings showing the sgresment betwean
defendant and Citibark Universal Qard. The covapluint avers
that defondant was granted a credit oard by “plaintif? (] assume
the complaint should read Citibank Universal Cardiat the terms

- and conditions agreed upon by the parties as more specificatly
shown in an agreement, 5 copy of which is attached as Exhibit B,
However, Exdiibit B is an incomplete nod unsigned writing that
makes na reference to the defendant, The final page of this ax-
hibit has a date of 1998, The heading of the writing states, "ATET
Universal Card Cardmember Agreement.” Iam sustaining this
preliminary sbjection becanse of plaintifl’s faflure tor attach fo
the complaint any veriting referring to andfor signed by the de-
fendant or any explanstion as ks how Exhibit B apples to defen-
dant, Exhibit B raises more questions than 1t answers bocawse
the complaint refers to the initial assignor as Citibank Univer-
53l Card avd plaintiff appears to have attached to the complaint
& portion of an AT&T Universal Card Cardmember Agreement,

The somplaint s als deficient because of the absence of any
doewmerntation orstherexplanation supporting the averment that
the balance due is $8,250.70, with interest at the vabe of 19.80%
per somam on the balance due from Qctober 28, 20032 While
paragraph ¢ of the complaint alleges that the amount which is
dus is mwore specifically shown fn 2 statement of account nvarked
Exhibit ©, this exhuibit iy smply a sumputer printoat. showing a
budaniee of $4,827.51, interest of $3.804.69 and court eosts of
§118.50, for a total balance of $8,250.78. As previcusly discnssed,
i order to meet the reguirements of Rule 1039, the complaint
must set forth the dates and ameunts of the charges and the
contractual basis for any interest payments and lnte charges*

Defendant’s praliminery ohjections also seek dismises of the
complaint on the ground that the complaing I ot properly vers-
fied. The relevant portion of the verifisntion reads s follows:

L. L am the sttorney for the Plaintiffs
2. Verification by the Plaintiff or an authorized agent
of Plaintiff cannot be obtained within the time al Towed

by lmw for the filing of pleading

3. That the faets get forth in the foregoing Pleading are
true and correct to the best of my knowledge, informa-
tign, and befief, based upon information roceived from
the Plaintif

A varification must be made by o party “wnless all of the pare
ties (13 Javk sufficient knowledge or information, or (2} 816 ot
side the Jurisdiction of the court and the verification of none of
them can be obtsined within the Hme allowed for filing the plead.
fng." Rule 1042(e). Counsel's verification {which is based on in-
formation receteed from the plainBi does sob stute that all of
the parties are sutside the jurisdiction of s court, Congaipuently,
the verification is stricken.®

For these reasons, [ entor the following Orders of Cayelr -

Worldwide Assat Purchasing, LLC v. Nasey A, Stern
No. AR 04-4429
CRDER OF COURT

On this 29th day of Diecember, 2004, upon consideration of
defendant’s prefiminary abjections, it iy herehy ORDERED that:

1) plainti’s complaint is stricken: and :

(2) within bwenty (20 days, plaintiff may file an umended
complaing, including an amended verification, which complies
with the ploading and verification requirdments set forth In the
Cpinion accompanying this Order of Court.

BY THE COURT:
T JeWertick Al -

Commenwenlth Firancial Systems v, Seatt Miller
No. AR 044572
ORDER OF COQURT

On this 26th day of Devember, 2004, upon congidaration of
defentlant’s preliminsy cbjections to platntifis complaint, i3
herehy ORDERED that:

{1y pladntiffs complaing ig stricken; snd

(2} within swenty (20} days, plaintift may file an amended
complaing, ncluding an amended verifieation, which complies
with the pleading and veriflcation requirements set forth in the
opinion sceompanying this Order of Court,

BY THE COURT:
7o/ Wattick, Ad.

TTACHMENT 1
BURTON NEIL & ASSOCIATES, PC.
By: Yale D, Weinstein, Hsquire
Identificution No, 89678

1080 Andrew Drive, Sujte 1770

West Chester; P4 19380

{819) 696-2120

WORLDWIDE 4SSET PURCHASIN G, LLC
8911 Covington Cross Drive, Suite 17

Las Vegas, NV 89144

Plaintiff

« NANCY 4. BTERN

1780 Borland Hoad, Pirtshurgh, PA 15242
Defendant

IN THE COURT OF COMMON PLEAS
ALLEGHENY COUNTY, PENNSYLVANIA
NQ, CIVILACTION-LAW

bt k. s e
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a statutn of liemitations defense based on the pleadings. (Attach-
moent 2, Bx. €)

% If the verification had not been defective on its face, [ woudd
have required 1 written explanation of the facts supporting the
svermaent Ehat a verification by the plaiotiff conld nothe ohtained
sithin the time sllowed by tavw for the Gling of the pleading, This
is 50 because this litication was instituted through the flingefa
somplaint with & distriet justice on WMay 21, 2004, and the verif-
cntion is dated July 29, 2004. Sea Fokeby-Johnson 6, Witliom
Moennlz and Son, Lid,, 41 D.&C.3d 594, 50795 (C.P Phila. 1884}
(“given our medern, worldwide facilities of comnundeation and
ravel, i is patently disingenusug @ claims baldly that verifica-
tions canmos he obtained from any of the fordign plaintiffs within
the time Kmit of the applicable statute of Timitations™.

American International Resources, Ine. v
Russell E. Swanson v
Christopher D, Moore,

Preemption-—Amendod Plemdings

1. ERISA preempls state law cause of action for pension o
welfore benefits.

#, Amended Counterslaim and Complaintio Join Third Party
Defendant in state court may nob state cause of uction preespted
by ERIBA.

{Joan Shoemaher}
Peter N, Ueorglades for Plaintiff.
Adnrn 8. Enris for Russell B Swansen.
GI 64-3018, In the Gourt of Common Pless of Allegheny County,
Pennaylvands, Civil Diviston.
OPENION

Strassburger, ., Jannary 10, 2005—This matter fivsk came
before the Court npon & suggestion by the Plaintif?, American
Internationnl Resources, Ine. (CAIR™), that this Court lacks jo-
chsdiction over the subiect matter of portions’ of the cous terolabm
asserted In thiv case by Defendant, Russell E. Swanson, ag well
a3 the third-party complaint filed against Additfonsl Defendant
Chrdstopher 1. Moore. Later, Defondant filed 2 motion Lo amend
fts counterclaims and third party complaink,

Defondant, = ormer employes of AIR, bas sssorted clafms for
the velue of medical sad dental benefits and for contributions i
an smployee pension plan which Defendant maintains AIR was
ta have funded Tor the benufit of Defendant while Defendant was
an ermployes of AIR, Pursnant o Pa. RGP 1032 ), Plaintiff
has suggested that this Court lacks jurisdiction over such clairss
because they ave preesupbed by the Employes Retirament Income
Security Act, Public Law No. 98406, 88 Stat. £25 (“BRISA™), and
that these portions of Defendant’s counterchaims must now be
disgnissed.

An proument was beld on the matier¢n Tiecemnber 28, 2004,
st which time s Court granted the parties until Jamuary 8,
2005 to file any metiens ar supplemental mex aovanda related bo
this aspect of the vase. Defendant has filed a rootion for leave o
amend beth his countersiaim and his complainttojoin additional
defendant, which motion Plaintiff has epposed. ’

Defindant bases the portion of his countercluim against AIR
regarding medical, dental and pension bencfity upon two legal
theorics. One bheary i thet the faflure fo pay these benefits is e
viclation of the Pennsylvasia Wage Payment und Colloction Law,
43 .5, §260.1, ¢t seq. The Defendant’s other theory is breach of
contract. The Defondant bases his clatm against the Additional

Defendant, Christopher [ Moore, exchughvly upon the Resne
sylvania Wage Payment and Collection Law.

Tt js now well setiled Urat BRISA presmpts all state Iaw ceuses
of setion for pensien or welfare benefits, 29 {1.8.0. §11d4(s) This
pragupiion has specifically been held to preciade actions under
the Pennsylvania Woge Pagisent snd Collection faw and tom.
mon kzw claims for bresch of contract, Viskoas o Unitud of Qtichs.
Life Ins, Co., 715 A.2d 1369 (PaSupec 1908Y; MeMeahon v
MeDowelt, 764 £.24 100 (3 Cir. 1986} Diefendant’s sole ramedy
for the slleged fuilure of AIR to pay for medical, dental and re-
Groisent benefis is pursuant to ERISA Htself, znd pror to the
proposed amendments, 1o such clabm was pleaded o this case.

Defondant has ssserbed that Plsintiffs preemption argunent,
fiest asserted less than a month befors the sehreduled trist data,
has been waived. Whather that 5 5o depends upon whether pré-
emption goes to subjest niatter jurisdiction, which cannot be
watved, This court sgrees with Plaiotiil’s conteniion that pre-
enption dees indeed go ta subjest matter jurisdiction. Sex Philtips
ex rol. Estate of Williams v, Cricket Lighters, 778 A.24 802, 808
fit. 2 (Pa.Super. 2001) rev'd in purt on sther gnds. Fhillips v
Cricket Lighters, B76 Fa. 644, 841 A% 1000 (2003} (preemption
relates to jurisgdiction, and is a non-waivable inguiryk
LaChappells v Interocean Mgmd. Corp., 31 A.2d 183, 166
(Pa.Buper. 1009 Tederal proemption ander Seamms ek deprived
Pennsylvania courks of Jurisdiction over the subject matter)
Fottarman v, Green, 689 A.2d 288 (FaSupen 1907} (Federal Com-
munications Aet deprives Peansylvania conrts of judisdiction te
fmpose state law remedies).

Defendant’s propesed amendments to his counterclaim and
to tha complaint to join third party dofendant wonld reassert the
canses of action under state law, and atd 4 canse of astion ander
ERISA, persuant to 20 UL8.C. 1 132(a)1XR), The state law causes
of action, being presmpted, would ke o more valid under the

proposed amended pleadings than they are 1ot angd 3o amend-

eatto that extent would be pointiess. The Tefendant's motion
for lease to amend will therefore be deied Lo the extent the e~
fondant sesks to reassert canses of action for unpaid pension
benefits under Permsylvania sommen law or the Pennsylvania
Wape Payment and Collection Law.

The remainder of Defeurdant’s propesed amendmients seek to
saiee dalms under BRIGA? Phaintiff adwits that stote courts
have eongurrent jurisdiction ts hear clelms for heaith and pent-
sion benefits wader ERISA, Vieloen, 15 4.2d ot 111576,

However, Plaintiif asserte that the syocndment bo valfse BRISA
cladsis shonld net be allowed at thie Gme because Defendant bas
fafled to exhaust his adminfstrative romedies. Although there is
6 exhanstion roquirsmentin fhe BRISA statate, Defendant cites
numerous federal courts of appeal decisions implying soch & re-
guirement, including Harrow o, Prudentiol Ins. Co. of Anteriva,
975 F3d 244, 249 (3d Cir, 2002} Although antitled to respech,
such decisions sre not bindiog on thi= court, evén when a federsl
question is invalved. Videan, 715 Agdat 1172, -

Assamring argiends that an exbaustion requirement exisls,
it Is inepplicable hore, Plefnlil seems o b taking the position
tiat Defendant must exhauat both an intermal veview within the
plan, and a review by the Department of Labor. Under the cir
cumstances of this cags, thereis no aeed for the byteroad review
within the plan boesuse Plaintifl asserts in its brief that it hes
already taken place and PlaintifT hes offorad o credit Defendant
with this amount Plaintiff thinks is due. Just becatise Deoderdant
has not accepted Plaintif’s offer of settlement does not mesn
that Defendant has failed to exbaust bis administrative remedy.

As far s review by the Depariment of Labor™ is congerned,
nans of the cases oited by Plaiotiff holds that such u review is
required, and this court will ot ioiply sush a requirenent.

An sppropriate exder follows,

STHRASSBURCGER, 4.
January 10, 2008

o A ried
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Complaint

1. The plaintiffis \’E(}RLBW{QE&SSE’FFURCH}%SL&G, e,
a business corporation, with plave of business located at 9911
Covingtan Cross Drive, Suite 307, Los Vegas, NV

2. The defendant is Naney 4. Stern, whe resides at 1750
Boriand Road, Fitishurgh, Atogheny County, Pennpylvania,

3. At the defendant’s vequest, Bank of Americn issusd the
defendant a credit card bearing aceount number 5442628 xxmxmny
for defondant’s use in making chnrge porchages subject to the
ferms and conditions governing the use of the eradit card. At
tached herets, mads a part hereof and marked Sxhibit A is a
Lfrue wnd correct copy of the terms and conditions,

4. The defondant sctepted the condit sard and the terms and
conditions governing its use for the purchase of guods, merchan.
dise and services andfor for cash advances from venders who
seeepted Bank of Ameries's credit card. In using the credit card,
the defendant agresd o comigly with the ferms and conditions
Boverning its use which inluded the obligation to pay Bank of
Ameriva for all charges made in full pon versipt of tis stuter
ment or {n installments subject to monthly finance charges.

§. The defendunt utifized the credis card by making/obtatn~
ing purchases of goods, merchandise and services undfor cash
advascees from vendors who actepied the credit card, Monihiy
stalemants were sont ts the defendant which detailed thecharges
made $ the account iusluding fnance charges, Jete andfor, gver
limit churges. The balance due for the charges made by the de-
fendant including any Fnance charges, late or over gt chargen
is §7,240.44. .

§. Defendant did not pay the balange due i full wpon Teceipt
of the billing stateronts and filed to make the reguirad ming-
v menthly payment set forth i the billing statement. As sugh,
defendant is I default of the terms and conditions governing
the uze of the credit card, .

7. Plaintiff purchased the defendant’s aceount from Bank of
Awmerica and is aow the helder and owner of the account,

5. Although domand has been made by plaintif upon defey-
sdart to pay the sum of §7,240.44, the defendant faffed and refused
o pay all ox any part thereof,

9. Pleintiff sHeges it is entitled to recovery of attorneys fees
from defendant pursuant to the terms and conditiens governing
the sceount. Plaintiil seeks fecovery of attorneys fees bt the sum
of $759.56.

Wherofore, plaintify demands judgrent sgaingt the defendant
In the suny of $7,840.44, atiorneys fess in the sum of §750.58 and
the costs of this acdon.

BURTON NEIL & ASSOCIATES, BC.
By: Yale I3, Wienstuin, Baguire
Attorney for Plainiid
The law firm of Burton Neil & Assodlates, BC. is & debt collestor,

Verifieation

Angel Y. Moss is Attorney Relationship Mansger for Workd-
wide Asset Purchasing, LLC, the within Plaintiff, and malkes
this statement on s behalf us to the truthfulness of the facts
seb forth in the foregoliny Complaint subjuct to the penaltios of
18 Pa. C.8. Soetion 4904, relating fo unsworn Ealsification 1o
authorities,

Dates 713404 Name: Angel Y. Moss
Mancy &, Stern
COMPLAINT ON APPEAL

L. Plaintiffis a corpotation having offices at 120 North Keyser
Avenwe, Beranton, PA 18504, and as the ansignee of Unifand CCR

Partaers, assignes of Citibank Universal Card, stands in s
assignor's stead, snd alf are hureinafler referred tainterchange.
ably as “Plotatif®

2. Ak specific instanes the Assignor sold, sssigned und trage.
ferred to Plaintiff a¥f of Assignor’s right, title and interest in,
and to the agreement botween Assignor and Defondant, Assignor
had the right to essign the agreensent. A copy of the assisnment
is attached heveto as Exdibit “A ¢

8. Al conditions precedent to Assiger's right to be paid un-
der the terms of the contract have oecurred.

4. Defendant is an individual whose address Is 425 Tth St
Pittsburgh, Alleghony Count , Pernsylvania 15129,

5. Al a specific instance and request of the Defendunt, the
Defendant applied for and was granted & credit card by Platnsiff
at the terms and conditions agreed upon by the parties, as iy
more specifically shown by the Agreemient, a true and correct
copy of which is attached berets, marked Exhibit “B” and made
a part hereof,

6. The Plaintilf avers that the agreement betwesn the par-
tes was based npon a wriiten agreement which the Defendant
sceepted by uaing evedit sard to make purchases andfor cash
advances,

7. Thereafter, in breach of sbligations wnder the Agreempat,
the Defendant fuiled to make payments as they beeame duye.

4. Plaintiff avers thot the terms of the Agreement provide for
acceleration of the evtive batanes due znd owing apon Hefendante
bregtch of the Agreement. )

8, Plaintiff avers that the Balance due avaounts te $8,250.76,
agis more specifically shown by Plaintifs Statement of Arcout,
8 true and orrect copy of which js attached herets, roarked Bx-
hibit *C"” and made a part hereof.

10, Plaintiff avers that the interese has acerued at the rate of
19.98% per annvm on the balanes dis from QOctoher 28, 20038

1L, Per the term of the agreement, the Defendant bas agreed
b pay to the Plaictiff as lguidated damages, the coats of coller-
Hon, including all reasonabla ahtorneys’ fees incurved in the colv
lection of monies owing, which Plaingir avers will smount e 25%
of the halance due,

12, Although repeatediy requested to de so by Plaingh, De-
fendant has willfidly fofled snd refused to pay the smount due
ta Pleintiff or any part thereof.

WHEREFORE, Plaintiif demnands Judgment agafnst Defon.
dant in the principal amount of $8,250.70, with sppropriate
sdditional interest from Oetober 23, 2003, plus attorneys fees
and costs, .

APPLE ANT APPLE, B
BY o
Attorneys for Plaintifits)

' Tam addressing these prolimdinary objectiong shrough sn Opin-
ton bocanse issues concerning the adequacy of complaints o re-
cover credit card balances have been arising with considerable
frequencey, :

* According to 4 Stendard Pornsylvania Practice 2d §99:04 ot
210-11, the “sompladot. shonld eontsin an informative statement
of the aceount, with debits and erediis praperly identified, item-
ized, and segregated; there must he dear and definite charges,
notlemped but itemized, showing the nature of the transactions(;
an] exhibit most set forth the items on which plainti daims,
delivery dates, umit thizvges, and total amounts.” (Fovtootes
omidtted.}

* The complaing does not sétach soy waiting showing that defen-
dant agreed t pay this cats of interest.

* The computer printont Hsts /11799 as the last payment dats,
There is no reference to the date when the card was last used,
Without zuch information, defeadant s not fn a pesilion to rajse

Pimte e gemngies e b I e o
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FIA Card Services, N.A. v.
Jeffrey M. Kirasic

Consumer Credit Transactions—Pleading Requirements

1. Amended Complaint seeking: credit card charges is
proper when all statements supporting the amounts claimed
in the Complaint are attached thereto.

2. Even though credit agreement itself (containing infor-
mation about late fees, over limit charges, ete.) is not
attached to Complaint, where those items are not sought in
the suit, failure to attach them is not basis to dismiss
Complaint.

(Margaret P. Joy)

Sarah E. Ehasz for Plaintiff.
Thomas J. Dausch for Defendant.

No. AR 06-009360. In the Court of Common Pleas of
Aliegheny County, Civil Division.

. OPINION

Wettick, J., November 7, 2007—The preliminary objec-
tions of defendant questioning the sufficiency of plaintiff’s
second amended complaint to recover credit card balances
are the subject of this Opinion and Order of Court.

Card Services’ original complaint alleges that defendant
was issued an open-end credit account that was created
through a written contract accepted by defendant when he
signed and utilized the credit card account.l Card Services
attached to the complaint a five-page writing which it iden-
tified as a true and correct copy of the credit card agree-
ment governing this account. The complaint alleges that
defendant received monthly statements which accurately
stated all purchases and payments made during the month,
interest charges imposed on the unpaid balance, and the
amount due. As of November 9, 2006, the remaining balance
is $22,061.86. ’

Defendant filed preliminary objections based on my rul-
ing in Worldwide Asset Purchasing, LLC v. Stern, 153 PLJ.
111 (2005). In that case, the credit card companies filed com-~
plaints very similar to the original complaint filed in this
case. I ruled that the complaints failed to comply with the
requirements of Pa. R.C.P. No. 1019, that the plainfiff set
forth the material facts upon which the cause of action is
based, and that the writings be attached when a claim is
based on a writing. 1 stated that whenever a claim involves
one period of time in which the initial terms and conditions
of the credit card agreement apply and later periods of time
in which amended terms and conditions apply, the complaint
must attach both the original and amended terms and condi-
tions with the dates for which they were applicable.

1 also stated that the complaint cannot seek recovery of a
specific amount of money that is allegedly due without
including any documentation or allegations supporting
recovery of this amount. Under Rule 1019, a complaint must
include the amounts of the charges that are part of the claim,
the dates of the charges, credits for payments, dates and
amounts of interest charges, and dates and amounts of other
charges. The complaint must contain sufficient documenta-
tion and allegations to permit a defendant to calculate the
total amount of damages that are allegedly due by reading
the documents attached to the complaint and the allegations
within the complaint.

I sustained defendants’ preliminary objections to the
original complaint filed in the present case, because it did
not satisfy the pleading requirements described in
Worldwide Asset Purchasing.

In the present case, Card Services filed an amended com-

plaint which attached the monthly statements upon which it
based its claim for $22,061.86 but did not attach any writings
showing the terms and conditions of the amended credit card
agreements applicable to defendant during the relevant
times. Consequently, 1 sustained defendant’s preliminary
objections to the amended complaint with leave to amend.

Plaintiff filed a second amended complaint which stated
at paragraph 11 that plaintiff is unable to attach a copy of the
applicable writings governing interest rates and fees.
Defendant filed essentially the same preliminary objections
to the second amended complaint that he had filed to the
original and first amended complaint; he sought dismissal of
the complaint because plaintiff was incapable of providing
the writings upon which plaintiff bases its claims.

However, plaintiff’s second complaint was not a carbon
copy of its prior complaints. Instead, plaintiff sought pay-
ment only for the amount of the cash advances and pur-
chases identified in the invoices attached to the complaint,
less payments defendant made to plaintiff as set forth in
the invoice.

Plaintiff has attached to its second amended complaint
the November 2004 statement showing a balance of $0.00 for
the beginning of the billing cycle. Plaintiff has also attached
to this complaint the statements from N ovember 2004
through August 2006. Plaintiff alleges that the total amount
of the cash advances or purchases shown on these state-
ments, less the total amount of payments shown on these
statements, is $16,251.99. In this lawsuit, this is the only
money plaintff seeks to recover.

In Worldwide Asset Purchasing, I stated that under the
pleading requirements of Pa. R.C.P. No. 1019, the complaint
must contain sufficient documents and allegations to permit
a defendant to calculate the total amount of damages that are
sought by reading the documents attached to the complaint
and the allegations within the complaint. Plaintiff’s second
amended complaint satisfies this requirement.

While plaintiff cannot produce the writings that govern
defendant’s obligations during the period in question, it is
not disputed that the credit card that is the subject of this
litigation was issued to defendant in 1990. A fact-finder
may assume that any writing governing defendant’s obliga-
tions to plaintiff from 1990 to August 2006 would include
the obligation to pay the cash advances and the purchases
shown on the invoices. Writings that plaintiff cannot pro-
duce would be relevant only to establish the finance
charges, late fees, over limit fees, and the like that plaintiff
may have been permitted to impose. However, the claim
raised in the second amended complaint does not include
any of these items. Consequently, the writings that plaintiff
attached to the second amended complaint support the
claim that plaintiff is raising.

In summary, in consumer credit transactions, the
Pennsylvania Rules of Civil Procedure require a credit
cardholder seeking fo recover money allegedly due to
atrach to the complaint the writings which support the
claim which the credit cardholder is making. Invoices
showing cash advances or purchases support a claim for
payment of these items.

ORDER OF COURT
On this 7th day of November, 2007, it is hereby
ORDERED that defendant’s preliminary objections to plain-
tiff’s second amended complaint are overruled.

BY THE COURT:
/s/Wettick, A.J.

1 Plaintiff is FIA Card Services, N.A., formerly known as
MBNA America Bank, N.A.
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were filed as to this parcel for tax years 2002, 2003, or 2004,

On May 3, 2005, the School District filed a tax assessment
appeal for 2005. On November 28, 2005, the Board of
Property Assessment Appeals and Review kept the assess-
ment at $176,700. The School District appealed to the Board
of Viewers.

The second and third parcels that are the subject of this
litigation (Parcel 808-S-194 and Parcel 808-P-271) are
referred to as the Foxwood Knolls Plan of Lots. On May 17,
2001, the Foxwood Plan was acquired for $600,000. At the
time of acquisition, Parcel 808-S-194 had an assessed valua-
tion of $35,500, and Parcel 808-P-271 had an assessed valua-
tion of $114,500. No tax assessment appeals were filed as to
these parcels for tax years 2001, 2002, 2003, and 2004.2

On May 3, 2005, the School District filed a tax assess-
ment appeal for both parcels. On September 19, 2005, the
Board of Assessment Appeals and Review kept the assessed
value of the two parcels at $35,500 and $114,500. The School
District appealed the decision as to both parcels to the
Board of Viewers.

The Board of Viewers has postponed any hearing pending
a ruling by this court as to the applicability of Section 13 of
the assessment legislation governing counties of the second
class (72 P.S. §5452.13) to the assessments of these parcels.

This section reads, in relevant part, as follows:

No land assessed as acreage or unimproved proper-
ty, which is subsequently laid out in residential lots
and the plan of such lots is recorded, shall be
assessed in excess of the total assessment of the
land as acreage or unimproved property until such
time as the lots are actually improved with perma-
nent construction of any new building and either
sold to a bona fide purchaser or occupied for resi-
defitial purposes.

Assessments in Allegheny County are based on 2002 val-
ues. Thus, under Section 13, assessments for years 2005-2007
must be based on the 2002 assessed value of the land as
acreage or unimproved property. No assessment for years
2005-2007 may take into account increases in value attribut-
able to the development of the property. However, neither
Section 13 nor any other provision of the Second Class County
and General Assessment Laws bars a taxing body frorn
appealing an assessment of land that has been approved for
residential development, or that is being developed, on the
ground that the assessed value of the land as acreage or
unimproved property is less than the fajr market value as of
2002 of the land as acreage or unimproved property.

The purpose of Section 13 is to encourage the develop-
ment of vacant and unimproved property for residential use
by not requiring the developer to pay taxes based on
improvements made to the property until a new building is
constructed and the property is either sold or occupied. In
Re: Appeal from the Action of the Board of Property
Assessment Appeals and Review of Allegheny County regard-
ing the Assessments of Residential Property owned by vari-
ous owners and situated in Allegheny County, Pennsylvania v.
County of Allegheny and various Municipalities and School
Districts, 151 P.L.J. 9 (2002). Section 13 achieves this purpose
by providing that land which is being developed shall contin-
ue to be assessed as acreage or unimproved property until a
lot is improved with a new building and either sold or occu-
pied for residential purposes. In these proceedings, the pro-
tections of Section 13 do not apply because the School District
is claiming only that the 2002 fair market values of the prop-
erties as acreage or unimproved property is greater than
their current assessed values.

For these reasons, I enter the following Order of Court:

38

ORDER OF COURT
On this 3rd day of December, 2007, it is ORDERED that
the Board of Viewers shall hear the tax appeals in BV05-
000618, BV05-000201, and BV05-000203 and shall make its
decision based on the ruling made in this Opinion,

BY THE COURT:
s/ Wettick, A.J.

! On February 12, 2002, Maronda Homes filed an application
for approval of a plan of lots with Moon Township. Approval
was received on August 3, 2005,

* An application for approval of subdivision plan for Foxwood
Plan was filed by Maronda Homes on February 12, 2002. On
July 8, 2004, Maronda received final approval for the plan.

Target National Bank/ Target Visa v.
Liz G. Samanez and Target National Bank v.
John R. Celesti

Preliminary Objections-Sufficiency of Complaint

1. Where a complaint does not describe an express agree-
ment, the complaint must include sufficient documentation
and allegations to permit the defendant to calculate the total
amount allegedly due, by reading the documents attached to
the complaint and the allegations in the complaint,

2. The defendant’s failure to object to an invoice at the
time it is received does not result in an implied agreement
that the amount claimed to be owed is correct. The defen-
dant may question the correctness of the claim regardiess of
whether he or she previously questioned the correctness of
the invoices. -

(Meg L. Burkardt)
Gregg L. Morris for Plaintiff,
Liz G. Samanez, Pro Se.
Thomas J. Dausch for John R. Celesti,

No. AR07-009777 and No. AR06-009418. In the Court of
Common Pleas of Allegheny County, Pennsylvania, .Civil
Division.
OPINION AND ORDER OF COURT

Wettick, A.J., December 19, 2007—The subject of this
Opinion and Order of Court is defendants’ preliminary
objections to plaintiffs’ complaints raising noncompliance
with the pleading requirements of Pa. R.C.P. 1019 because of
the failure of plaintiffs to attach the monthly credit card
statements upon which plaintiffs’ claims are based, and
plaintiffs’ failure to attach writi gs that govern the defen-
dants’ obligations.

L Target National Bank/Target Visa v. Samanez

The complaint filed by plaintiff (“Target”) alleges that
defendant opened an account with plaintiff for the purchase
of goods and services. Plaintiff maintains accurate books of
account recording all credits and debits for this account.
Defendant received monthly statements setting forth the
nature and amount of all charges made by defendant.
Defendant refuses to pay a balance due and owing of
$8,215.84.

The only writing attached to plaintiff’s complaint is a
July 25, 2007 closing statement showing a previous balance
of $8,180.84, late charges of $35.00, a new balance of
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$8,215.84, an amount past due of $1,814.34, and a minimum
payment due of $8,215.84.

In Worldwide Asset Purchasing, LLC v. Stern, 153 P.L.J.
111 (2004), and in FIA Card Services, N.A. v. Kirasic, AR06-
009360, 156 P.L.J. 39 (November 7, 2007), I addressed pre-
liminary objections to complaints to recover credit card bal-
ances based on a failure to attach the writings setting forth
the terms and conditions of the credit card agreement and
documents to support balances allegedly due.

In Worldwide Asset Purchasing, Bank of America was the
issuer of the credit card and suit was brought by Worldwide
Asset Purchasing. I ruled that Worldwide Asset Purchasing
was required to attach to the complaint the written assign-
ment or assignments that traced ownership of the account
from Bank of America to Worldwide Asset Purchasing.

In Worldwide Asset Purchasing, the credit card compa-
nies filed complaints which attached only one monthly state-
ment showing the balance allegedly due. I ruled that the
complaints failed to comply with the requirements of Rule
1019 that a plaintiff shall (1) set forth the material facts upon

“which a cause of action is based and (2) attach the writings

when a claim is based on a writing. I said that whenever a
claim involves one period of time in which the initial terms
and conditions of the credit card agreement apply and other
periods of time in which amended terms and conditions
apply, the plaintiff must attach to the complaint both the
original and amended terms and conditions with the dates on
which they are applicable.!

I also ruled that a complaint in which a plaintiff seeks
recovery of a specific amount of money that is allegedly due
must include documentation or allegations supporting recov-
ery of this amount. I said that a complaint must contain suf-
ficient documentation and allegations to permit a defendant
to calculate the total amount of damages that are allegedly
due by reading the documents attached to the complaint and
the allegations in the complaint.?

In FIA Card Services, the plaintiff’s initial complaint
alleged that the defendant received monthly statements
which accurately stated all purchases and payments made
during the month, interest charges imposed on the unpaid

_ balance, and the amount due. The complaint stated that as

of November 9, 2006, the remaining balance was

$22,061.86. The defendant filed preliminary objections .

based on my ruling in Worldwide Asset Purchasing that
requires a credit card company to attach writings showing
the terms and conditions of the applicable credit card
agreement(s) and the applicable monthly statements which
support the amount that is claimed. Card Services filed an
amended complaint which attached the monthly statements
upon which it based its claim for $22,061.86. However, it
did not attach any writings showing the terms and condi-
tions of the credit card agreements applicable to the defen-
dant during the relevant times. Consequently, I sustained
the defendant’s preliminary objections to the amended
complaint with leave to amend. ’

Card Services filed a second amended complaint which
stated that it was unable to attach a copy of the applicable
writings governing interest rates and fees during the rele-
vant times. However, in the second amended complaint,
Card Services only sought payment of the amount of the cash
advances and purchases identified in the invoices attached
to the complaint, less payments made to the plaintiff as set
forth in the invoices.

Card Services attached to its second amended complaint
a November 2004 statement showing a balance of $0.00 for
the beginning of the billing cycle. Card Services also
attached to the complaint the monthly statements from
November 2004 through August 2006. The total amount of

the cash advances and purchases shown on these statements,
less the total amount of payments shown on these state-
ments, was $16,251.99. In this lawsuit, this was the only
money that Card Services sought to recover.

1 averruled the defendant’s preliminary objections, stat-
ing that while the plaintiff cannot produce the writings that
govern the defendant’s obligations during the period in
question, the defendant does not dispute that the credit card
that is the subject of this litigation was issued by the plain-
tiff to the defendant in 1990. A fact-finder may assume that
any writing governing the defendant’s obligations to the
plaintiff between 1990 and August 2006 included the obliga-
tion to pay the cash advances and purchases shown on the
invoices. Thus, the writings that the plaintiff cannot pro-
duce would be needed only to establish finance charges, late
fees, over limit fees, and the like that the plaintiff may have
been permitted to impose. However, the claim raised in the
second amended complaint does not include any of these
items. Consequently, the writings that the plaintiff attached
to the second amended complaint supported the claim that
the plaintiff is raising. .

1 stated:

Tn summary, in consumer credit transactions, the
Pennsylvania Rules of Civil Procedure require a
credit card issuer seeking to recover money
allegedly due to attach to the complaint the writ-
ings which support the claim which the credit card
issuer is making. Invoices showing cash advances
or purchases support a claim for payment of these
items. Id. @*4.

In the present case, Target contends that my rulings in
Worldwide Asset Purchasing and FIA Card Services do not
apply. According to Target, this is a lawsuit to recover an
account stated. Target has alleged that defendant received
monthly statements and never raised any objections to the
contents of the statements. Consequently, according to
Target, she has agreed to pay the balance set forth in the
final statement so any writings describing the relationship
between the parties and the monthly charges and credits set
forth in prior statements are jrrelevant.?

The law recognizes a lawsuit based on an account stated
where the complaint describes discussions between the par-
ties or other back and forth communications as to the
amount that is due. Once an agreement is made as to the
amount that will resolve the dispute, this account stated con-
stitutes a new and independent cause of action superseding
any antecedent cause of action.

There may be situations in which a party’s silence will be
deemed to be an agreement to make payment of the amount
set forth in a statement, in which instance it is not necessary
for the creditor to introduce documents concerning the
underlying transaction or documents supporting the amount
of damages set forth in the statement. However, the failure
1o object cannot be construed as assent to pay the amount set
forth in the statement unless the creditor can plead facts in
addition to the failure to object to the invoice which show an
express or implied agreement to pay the amount set forth in
the invoice.

Traditionally, an account stated was a promise by a
debtor to pay a stated account of money which the parties
had expressly agreed upon. Watter H.E. Jaeger, 15
Williston on Contracts §1862 (3d ed. 1972). The doctrine
was expanded to include an implied promise by the debtor
to the creditor: “To establish an account stated there must
be a contract between the parties, that is, an express or
implied promise by the debtor to the creditor.” Id. at 566
(footnote omitted).
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Black’s Law Dictionary 18 (8th ed. 2004) defines account

stated as follows:

A balance that parties to a transaction or settle-
ment agree on, either expressly or by implication.
The phrase also refers to the agreement itself or to
the assent giving rise to the agreement,

Standard Pennsylvania Practice (Second), Action on

account stated, describes an account stated as follows:

Contracts, Sections 512 and

An account stated is an account in writing, exam-
ined and accepted by both parties.

Observation: An account stated is an agreement
between parties to an open account; it includes a
promise by the debtor, express or implied, to pay
that balance.

To produce an account stated, the account must be
rendered, and the other party must accept, agree
to, or acquiesce in the correctness of the account. 4
Standard Pennsylvania Practice 2d §22:17 at 303
(2001) (footnotes omitted).

The creation of an account stated is discussed in
513 of the Pennsylvania Law
Encyclopedia (Second). The relevant portions of the discus-

sion are set forth below:

40

§512. — General Considerations
An account stated has been defined as an account
in writing, examined and expressly or impliedly
accepted by both parties thereto, as distinguished
from a simple claim or a mere summary of
accounts.

In an action upon an account stated, it is not neces-
sary to show the nature of the original transaction
or indebtedness or to set forth the items entering
into an account in the pleadings. However, in an
action of enforcement of accounts stated, the plain-
tiff must prove there is an account in writing,
examined and accepted by both parties, of which
acceptance need not be expressly so, but may be
implied from the circumstances. There must also
be evidence of an acceptance, at least from the cir-
cumstances, by the defendant. 13 PL.E.2d
Contracts §512 at 9-10 (2001) (footnotes omitted).

§513. — Assent of Parties as to Account
To produce an account stated, the account must be
rendered, and the other party must accept, agree
to, or acquiesce in the correctness of the account,
under such circumstances as to import a promise of
bayment on the one side and acceptance on the
other. In short, there must be a meeting of the
minds, and there can be no account stated where
the account rendered meets with general objection.

Acceptance or acquiescence need not be manifest-
ed expressly, but may be implied from the circum-
stances. Where the debtor has had an opportunity
to scrutinize the account, his silence is prima facie
evidence of acquiescence in an account stated, but
the rule is otherwise if the debtor makes a timely
objection.

Something more than mere acquiescence by failing
fo take exception to a series of statements of
account received in the mail ig required to create
an account stated. 13 PL.E.2d Contracts §513 at 11-
12 (2001) (footnotes omitted).

I have reviewed the limited Pennsylvania case law dis-

cussing an action upon an account stated. The case law is
accurately summarized in Sections 512 and 513 of the
Pennsylvania Law Encyclopedia. .

The opinions in the following cases appear to be the most
recent Pennsylvania state court published opinions address-
ing the cause of action of an account stated: Obermayer;
Rebmann, Maxwell & Hippel v. Bania, 28 Pa. D.&C.4th 225
(C.P. Phila, 1996), aff'd in part, vacated in bart, 687 A.2d 866
(Pa.Super. 1996); Rush’s Service Center, Inc. v, Genareo, 10
Pa, D.&C.4th 445 (C.P. Lawrence 1991); C-E Glass v. Ryan, 70
Pa. D.&C.2d 251 (C.P. Beaver 1975); and Ryon v,
Andershonis, 42 Pa. D.&C.2d 86 (C.P. Schuylkill 1967).

In Obermayer, the Court stated that in the action of
enforcement of accounts stated, the plaintiff must prove
there is an account in writing examined and accepted by
both parties. 28 Pa. D.&C.4th at 233. Acceptance by the
defendant may be implied from the circumstances. Id, In
this case, the Court found acceptance because the defendant
expressed concern to the plaintiff about his ability to pay the
fees recorded in the accounts. Id. at 233-34.

In Rushk’s Service Center, the Court stated that a com-
plaint states a cause of action upon an account stated if it
contains averments that there had been a running account,
a balance remains due upon the account, the account has
been rendered to the defendant, and the defendant has
assented to the account. 10 Pa, D.&C.4th at 447. The Court
overruled the defendant’s preliminary objections because
the complaint contained the necessary averments. Id. at
448. The opinion never described the allegations in the com-
plaint which would support a finding that the defendant
assented to the account,

In C-E Glass, the plaintiff alleged that it sent statements
each and every month., 70 Pa. D.&C.2d at 252. 1t attached to
the complaint a monthly statement of account showing the
amounts allegedly due for each of four invoices and a total
balance due. It did not include information about the goods
purchased or the amounts charged. The Court held that
these allegations did not state a cause of action on an account
stated because “something more than mere acquiescence by
failure to take exception to a series of statements of accounts
received in the mail is required.” Id, at 253.

In Ryon, an insurance broker sued for insurance premi-
ums. 42 Pa, D.&C.2d at 87. The complaint alleged that an
account had been stated and the defendant has refused and
neglected to pay the account, The Court ruled that these alle-
gations did not set forth a cause of action on an accounf stat-
ed: “[m]utual assent to the correctness of the computation is
essential to an account stated, Here, there is no allegation
that defendant assented to the correctness of the account
submitted to him.” Id. at 88 (citations omitted).

" According to this legal authority which I have described,
there cannot be an account stated without evidence showing
an agreement (express or implied) that the defendant owes
the amount set forth in the account. Plaintiff’s complaint
does not include any factual allegations that would support a
finding of an express or implied agreement that the card-
holder will pay the amount set forth in the statement
attached to plaintiff’s complaint.

It appears to be plaintiff’s position that a recipient of an
invoice is estopped from requiring the party submitting the
invoice to prove the accuracy of the amount claimed in the
invoice unless the recipient has contested the accuracy of
the invoice upon which plaintiff’s complaint is based. Even °
if there are situations in which this position may have merit,
it is without merit in credit card transactions because it is
based on the assumption that the recipient, upon review of
an invoice, can readily determine whether this is an amount
that he or she owes.
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This is not an accurate assumption in credit card transac-
tions. Credit cardholders who do not pay the full amount of the
new balance usually do not know whether any charges, other
than the charges for purchases and cash withdrawals, are cor-
rect. It is reasonable to assume that most credit cardholders
have never attempted to read the entire initial cardholder

agreement. Furthermore, even if they attempted to do so, it is .

unlikely that they would fully understand what they have read.
Also, most agreements provide that they can be amended upon
fiffeen days notice, and frequently the monthly statements are
accompanied by amendments to the initial agreement that can-
not be understood unless the credit cardholder has access {0
and does review the initial agreement, subsequent amend-
ments, and the newest amendment. This does not occur.

In the present case, for example, the annual percentage
rates in the monthly statements from October 25, 2005
through September 25, 2007 frequently differed from month-
to-month. In January 2006, the annual percentage rate for
purchases was 20.99%; in May 2006, the annual percentage
rate for purchases was 21.74%; in August 2006, the annual
percentage rate for purchases was 22.24%; in December
2006, the annual percentage rate for purchases was 22.24%;
and in March 2007, the annual percentage rate for purchas-
es was 28.24%.

For several months, there was a late payment fee charge
of $35.00. )

While the credit cardholder, locking at the statement, can
see the amount of the charges that were imposed, he or she
is unlikely to know whether the charges are consistent with
the writings governing the cardholder’s obligations.
Consequently, he or she is notin a position to either agree or
disagree with the amount of the balance in any monthly
statement that does not begin with a $0.00 balance.

The above description of the cardholder and issuer rela-
tionship is consistent with the findings in a September 2006
108-page report prepared by the United States Government
Accountability Office titled Credit Cards—Increased
Complexity in Rates and Fees Heightens Need for More
Effective Disclosures to Consumers, wWww.gao.gov, Document
GAD-06-929 (9/2006) (the “Report”).

The portion of the Report titled Results in Brief, states
that disclosures are too complicated for many consumers to
understand. Id. at 4-6. In addition, the disclosures are often
pootly organized, burying important information in the text,
and scattering information about a single topic in numerous
places. Id. at 6. The design of the disclosures often makes the
disclosures hard to read with large amounts of the text in
small, condensed typefaces and poor, ineffective headings.
Id. at 6. The cardholder is not in a position to agree or dis-
agree with the chargeson a monthly statement that are unre-
lated to the cash withdrawals and purchases shown on the
monthly statement because the obligations imposed on the
cardholder are not easily understood.

Prior to 1990, most issuers charged a fized interest rate
and imposed few other charges. Thus, furnishing an ade-
quate disclosure was relatively easy. Today, credit cards fea-
ture complex pricing structures. Id. at 13. Most cards now
assess ope interest rate on balances from the purchase of
goods, another on balances that are transferred from anoth-
er credit card, and a third on balances that result from using
the card to obtain cash. Also, the cards usually provide for
payments to be allocated first to the balance assessed at the
lowest interest rate. Id. at 14-15, 27.

Tn addition to having separate rates for the different
transactions, the cards increasingly impose interest rates
that vary periodically as market interest rates change.
Issuers typically establish these variable rates by taking the
prevailing level of a base rate, such as the prime rate, and

adding a fixed percentage amount. They frequently reset the
interest rates on a monthly basis. Id. at 15.

Most credit cards provide for a penalty fee, described as
a late fee, which issuers assess when they do not receive at
least a minimum required payment by the due date. Most of
the cards have a tiered fee structure depending upon the
amount of the balance held by the cardholder (e.g., $15.00
late fee where the balances are between $100.00 and
$250.00; $25.00 to $29.00 fee on accounts with balances up to
$1,000.00; and $34.00 to $39.00 fee where the balance
exceeds $1,000.00). Id. at 19-20.

Most issuers also assess cardholders a penalty fee for
exceeding the credit limit, with the over limit fee also involv-
ing the use of a tiered structure. Id. at 20-21. Cards frequent-
1y have total credit limits at a lesser limit for cash. Id. at 22.
Alsg, issuers do not reject purchases during the sale author-
jzation even though the transaction puts the cardholder over
the card’s credit limits, thereby exposing the cardholder to
an over limit fee and a higher interest rate. Id. at 30.

Many cards provide for higher interest rates to be
assessed if cardholders make late payments or exceed the
credit limit. Id. at 24. Many cards also provide for increased
rates when cardholders fail to make payments fo other cred-
jtors. Id. at 24-25.

Most of the cards also provide for the cardholder to pay
fees for certain services (e.g., 3% of cash advance amounts,
3% of transfer of a balance from another creditor, 3% of pur-
chases made in a foreign country). Id. at 23.

The Report concluded that the disclosures which provide
information about the costs and terms of using credit cards
“had serious weaknesses that likely reduce their usefulness
to consumers;... The disclosures...[were] written at a level
too difficult for the average consumer to understand, and
[had] design features, such as text placement and font sizes,
that did not conform to guidance for creating easily readable
documents, When attempting to use these disclosures, card-
holders were often unable to identify key rates or terms and
often failed to understand the information in [the] docu-
ments.” Id. at 33. :

The pricing structures depend upon the circumstances of
the cardholder, and credit card disclosures are inadequate to
inform cardholders as to the interest rates, fees, penalties,
and other costs that may be imposed. The Report stated that
the “disclosure documents were written such that under-
standing them required a higher reading level than that
attained by many U.S. cardholders; ...nearly half of the adult
population in the United States reads at or below the eighth-
grade level.” Id. at 38. Accordingly, the Securities and
Exchange Commission recommends that disclosure materi-
als be written at a sixth-to eighth-grade level. Id. Disclosures
of credit card issuers on average were written “at a reading
level commensurate with about a tenth-to twelfth-grade edu-
cation.” Id. at 37. An understanding of the disclosures in the
solicitation letters would require “an eleventh-grade level of
reading comprehension, while understanding the cardmem-
ber agreements would require about a twelfth-grade educa-
tion. Id. In addition, certain portions of the typical disclosure
documents required even higher reading levels to be under-
standable. For example, information about annual percent-
age rates, grace periods, balance computation, and payment
allocation methods required “a minimum of a fifteenth-
grade education, which is the equivalent of 3 years of college
education.” Id. at 38.

The Report described additional problems that also pre-
vented cardholders from understanding the transactions,
even assuming that the relevant documents were available.
The disclosure documents do not use effective organization-
al structures and formatting. Id. at 38. The typical credit
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card disclosure lacks effective organization. Id. at 39, Many
of the disclosure documents use font sizes that are difficult
to read and thus hinder the consumer’s ability to find infor-
mation. Id. at 41. The typical disclosure documents are over-
ly complex and present the relevant information in too much
detail, “such as by using unfamiliar or complex terms to
describe simple concepts.” Id. at 46.

CONCLUSION

It is the position of Target that in litigation instituted. by
an issuer to recover money allegedly due, a cardholder can-
not question the correctness of the claim unless the card-
holder previously questioned the correctness of the invoices
upon which the claim is based, If I were to accept Target’s
position, I would be creating a rule of law that imposes an
obligation on the part of any person receiving an invoice to
respond to the issuer of the invoice. There is no body of law
which supports this position. If this were to become the law
of Pennsylvania, every lawsuit to recover money allegedly
due in which invoices were sent would include two counts—
a breach of contract count and an account stated count based
on the invoices that the plaintiff furnished the defendant.

The cause of action of an account stated is based on prin-
ciples of contract law. There must be an express or implied
agreement between the creditor and debtor that the debtor
owes the amount set forth in the account, Where a complaint
does not describe an €xpress agreement, the complaint must
include allegations which would support a finding that the
cardholder has agreed that hé 67 she owes the amount set
forth in the writing. Plaintiff’s complaint does not do so.

Cardholders do not know whether the finance charges,
fees, penalties, and costs set forth in a monthly statement are
permitted under the applicable credit card agreement. If
cardholders cannot be expected to know whether the infor-
mation“in the monthly statement accurately states what they
owe, there cannot be an express or implied agreement that
their silence means that they have agreed that the amount
claimed is correct.

For these reasons, I am sustaining defendant’s prelimi-
nary objections.

11. Target National Bank v. Celesti

The complaint filed in this case ig virtually identical to
the complaint filed in the prior action.

Target alleges that defendant opened an account for the
purchase of goods and services. Defendant made or author-
ized a number of purchases and as of July 25, 2006, defen-
dant owes $8,121.05 on the account. Plaintiff maintains accu-
rate books of account recording all credits and debits,
Defendant has received monthly statements and has failed to
object to any of these statements. The only document
attached to the complaint is a July 25, 2006 statement show-
ing a previous balance of $8,086.05, a late payment fee of
$35.00, and a new balance of $8,121.05.

Defendant has filed preliminary objections based on my
Opinion in Worldwide Asset Purchasing. For the reasons that
I sustained defendant’s preliminary objections in the action
at AR07-009777, T am sustaining defendant’s preliminary
objections to the complaint filed in this action.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
No. AR07-009777
On this 19th day of December, 2007, it is hereby
ORDERED that defendant’s preliminary objections to plain-
tiffs complaint are sustained and plaintiff may file an
amended complaint within thirty (30) days.

BY THE COURT:
/s{Wettick, A.J.
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ORDER OF COURT
No. AR06-009418

On this 19th day of December, 2007, it is hereby
ORDERED that defendant’s preliminary objections are sus-
tained and within thirty (30) days plaintiff may file an
amended complaint.

BY THE COURT:
/s/Wettick, A.J.

! Most credit card agreements permit the issuer to change
the terms and conditions of the cardholders’ obligations
regarding payment of interest, late fees, penalties, and costs
and this is a common occurrence,

*The material facts on which the cause of action is based
include a listing of the cash advances, purchases, and
charges that form the basis of the amount for which a judg-
ment is sought. Those material facts may be pled by attach-
ing the monthly invoices to the complaint.

At the argument on defendant’s preliminary objections,
counsel for Target, while contending that such writings are
inapplicable and not relevant to a lawsuit to enforce an
account stated, handed to me the monthly statements Target
issued to plaintiff from October 235, 2005 through September
25, 2007. The November 25, 2005 statement begins with a
$0.00 balance (i.e., it shows full payment of the previous bal-
ance of $265.40). Consequently, at a minimum, Target will be

permitted to amend its complaint to attach these invoices
and to seek recovery of the total amount of the cash advances
and purchases shown on these statements less the total
amount of payments shown on these statements.
Furthermore, if Target, in an amended complaint, can attach
writings that show the terms and conditions of the credit
card agreements applicable to defendant during relevant
times, plaintiff can also recover finance charges, late fees,
and the like permitted under the agreements.

In this case, plaintiff is the issuer of the-credit card.
Consequently, this case does not involve the requirement
imposed in Worldwide Asset Purchasing that the plaintiff
attach writings to the complaint that trace ownership of the
account from the issuer to the plaintiff.

Richard Colella v.
Borough of Wilkinsburg and
Civil Service Commission of the
Borough of Wilkinsburg
Statutory Appeal—Fire. Department Promotion

1. Highest scoring applicant’s appeal was sustained with
Borough directed to promote him to Captain of the fire
department with seniority, lost earnings and benefits
restored retroactively to date of appointment of second high-
est scoring applicant.

2. Under the rationale of McGrath v, Staisey, 249 A.2d 280
(Pa. 1968), the Borough did not have discretion under its
Borough Code provisions to make its appointment from the
top three candidates in a case of promotion to Fire
Department Captain, .
(I. M. Lundberg)
Patrick Sorek for Appellant.

Patricia L. McGrajl for Borough of Wilkinsburg,
Michael B, Kaleugher for Civil Service Commission of the
Borough of Wilkinsburg.
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Dear kopskokdokokok ok sk oR k.

This letter will respond to the letter (“Letter”) that you sent to Mr. Victor Seesholtz,
Chief of the Compliance Division (“Division”) of the Pennsylvania Department of
Banking (“Department”), concerning numerous issues you raised about your client’s
(“Client”) plans to engage in certain activities that may fall under the jurisdiction of the
Consumer Discount Company Act (“CDCA”), 7 P.S. § 6201 ef seq. This letter will
 address the issues that you raised in the order that you raised them in your Letter.

Background

Client is a *****%*% corporation that was incorporated during the summer of

sxk% and has its principal office located n wixrioniekesk - Client is a wholly owned
subsidiary of a [redacted]. Client intends to purchase what you describe in your letter as

«distressed consumer debt”, Letter at 1, from creditors either once or on an ongong basis.

Client will purchase these distressed consumer debts by assignment from the creditors in

question. You explain that Client intends to purchase by assignment the following kinds .

of debt:

y 1.. charged-off credit card accounts from lenders, banks, or
other chartered financial institutions

2. charged-off credit card accounts from retail merchants or
sellers
charged-off retail installment paper
charged-off motor vehicle paper -
charged-off closed-end installment loans, or charged-off
revolving loan accounts, from state or federally chartered
financial nstitutions that either originated the account or
acquired the account

O W
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6. charged-off closed-end installment loans or revolving loan
accounts from creditors or assignors that are not state or
federally chartered financial institutions.

You note in your Letter that Client does nof intend to purchase loans secured by
residential real estate. You also explain that, although Client will own the accounts in
question, Client will not employ collection personnel and will not directly collect or
“enforce”, Letter at 2, the accounts. Rather, the actual collection efforts related to the
debts purchased by Client will be done exclusively by state licensed collection agencies!
or outside counsel, presumably hired by Client. You further state that Client currently
contemplates collecting (by and through its collection agents) only the balance due on the
debts on the date of purchase by the Client without Client assessing any additional
interest, fees, or other charges. However, you also state that, at some point in the future,
Client may consider charging and collecting up to six percent interest on the balance due
on a debt, but will never seek to collect interest in excess of six percent.?

Finally, you explain Client’s plans to purchase consumer credit accounts that
involve debtors who have filed for protection under the bankruptcy statutes of the United
States. . A

Questions #1 and #2

You state in your letter:

[a]s I understand, the interpretation of the CDCA by the
Department, only a domestic Pennsylvania corporation, or

. a foreign corporation that has filed for ‘domestication,” can
obtain such license, and a licensee must maintain an office
in Pennsylvania.

Letter at 3.
Answer

- Your understanding is correct. Under the CDCA, a license may only be granted
to a, “domestic business corporation organized under or existing by virtue of the Business
Corporation Law of this Commonwealth.” 7 P.S. §6203.A. In addition, foreign
corporations that have become domesticated pursuant to the Pennsylvania Business
Corporation Law may also be licensed under the CDCA, since such domesticated foreign
corporations are no longer considered to be foreign business corporations and have all of
the powers and privileges of domestic business corporations. See 15 Pa.C.S. §§ 4161 —
4162; August 29, 1996 Letter of Staff Counsel Valentino F. DeGiorgio I1I.

! The Department only issues a separate license to engage in collection activity to collector-repossers under
the Motor Vehicle Sales Finance Act, 69 P.S. § 601 et seq.

% The Department assumes that by six percent you mean six percent simple interest per annum.



You are also correct in your understanding that the CDCA requires a licensee to
have an office in Pennsylvania. Section 3.A. of the CDCA specifically refers to activity,
“in this Commonwealth.” 7 P.S. § 6203.A. In addition, the CDCA specifically refers to
a licensee’s principal place of business in Pennsylvania. 7 P.S. § 6208. Furthermore, the
license issued to a licensee must specify an office address. Id. The Department takes the
position that it is the intention of the General Assembly that each licensee shall have a
principal place of business in Pennsylvania.

Question #3

You state in yout Letter:

[a]s I understand the manner in which the Department
interprets the CDCA, the licensing obligation applies to
entities making or brokering closed-end installment loans
for $25,000 or less, or revolving loan accounts with a credit
line up to $25,000, and charging or collecting interest in
excess of the interest rate that the lender otherwise would
be permitted to charge.

Letter at 4.
Answer
The scope of the CDCA is set by Section 3 which states:

A On and after the effective date of this act, no person shall
engage or continue to engage in this Commonwealth, either
as principal, employe, agent or broker, in the business of
negotiating or making loans or advances of money [or]
credit, in the amount or value of twenty-five thousand
dollars ($25,000) or less, and charge, collect, contract for or
receive interest, discount, bonus, fees, fines,- commissions,
charges, or other considerations which aggregate in excess
of the interest that the lender would otherwise be permitted
by law to charge if not licensed under this act on the
amount actually loaned or advanced, or on the unpaid
principal balances when the contract is payable by stated
installments except a domestic business corporation
organized under or existing by virtue of the Business
Corporation Law of this Commonwealth, after first
obtaining a license from the Secretary of Banking of the
Commonwealth of Pennsylvania in accordance with the
provisions of this act.
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B. Any person who shall hold himself out as willing or able to
arrange for or negotiate such loans of twenty- five thousand
dollars ($25,000), or less where the interest, discount,
bonus, fees, fines; commissions or other considerations in
the aggregate exceeds the interest that the lender would
otherwise be permitted by law to charge or who solicits
prospective borrowers of such loans of twenty-five
thousand dollars ($25,000), or less shall be deemed to be
engaged in the business contemplated by this act, unless
otherwise permitted by law to engage in such activities.
The referring borrowers to a licensee shall not be deemed
to be engaged in the business contemplated by this act if no
charge, no matter how denominated, for such reference is
imposed on the prospective borrower by the person making
the reference. No licensee shall knowingly include in any
loan under this act any amount which is to be paid by the
borrower to another as a fee or charge, no matter how
denominated, for referring said borrower to the licensee.

7P.S. § 6203 (emphasis added). You will note that instead of reproducing the phrase,
“loans or advances of money on credit” as that phrase appears in Purdon’s Pennsylvania
Statutes at 7 P.S. ? 6203.A, the Department reproduced above, “loans or advances of
money or credit”. Through research and study, the Department has discovered that an
unofficial error changed the Purdon’s text of Section 3.A. from “or” to “on”.

As originally enacted in 1937, Section 3.A of the CDCA. stated, “the business of
negotiating or making loans or advances of money or credit . . .” Act of April 8, 1937,
P.L.262, No. 66, § 3 (emphasis added). However, the text of Section 3.A of the CDCA.
in Purdon’s Pennsylvania Statutes Annotated currently reads, “the business of negotiating
or making loans or advances of money oncredit...” 7P.S. § 6203.A (emphasis added).
The change from the word “or” to the word “on” was the result of an unofficial error
when the statute was amended in 1963 by the Act of July 30, 163, P.L. 335, No. 183,81
(“1963 Amendment”). A review of the text of the 1963 Amendment immediately reveals
that the word “on” in Section 3.A of the CDCA was neither in italics, which would
indicate new language, nor in brackets, which would indicate deleted language. The
purpose of the 1963 Amendment, insofar as it amended Section 3.A of the CDCA, was
simply to change the dollar figure in Section 3.A of the CDCA. from $2,000 to $3,500.
Thus, it was not the intention of the General Assembly to change the word “or” in
Section 3.A to the word “on.” This is why Section 18 of the CDCA (penalties) still reads
in Purdon’s in relevant part, “. . . and who shall engage in the business of hegotiating or
making loans or advances of money or credit...” 7 P.S. § 6218 (emphasis added).

An understanding of this issue is important because, by using the word “or” in
Section 3.A above in 1937, the General Assembly included within the scope of the
CDCA, “the business of negotiating or making . . . loans or advances of . . . credit.” Act
of April 8, 1937, P.L. 262, No. 66, § 3. The ability to lend credit is well recognized.
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Gray v. Brackenridge, 2 P&W 75 (Pa. 1830); 45 American Jurisprudence, Second
Edition, Interest and Usury, ? 113. The word “advance” may be the equivalent of the
word “loan.” See Words and Phrases, Volume 24, “Advance; Advances,” West
Publishing Co. (1955).

Thus, the General Assembly intended the CDCA to apply broadly to all loans or
advances of money or credit. For example, at the time the CDCA was enacted in 1937,
Pennsylvania courts generally held that the credit a store advanced to a customer was not
a loan that was subject to usury laws. See Melnicoff v. Huber Investment Co., 12 D. & C.
405 (1929), cited with approval by Equitable Credit and Discount Company v. Geier, 21

A.2d 53, 58 n. 7 (Pa. 1941). However, because Section 3.A of the CDCA applies to loans

or advances of credit as well as to loans or advances of money, such store (;redit
transactions would fall within the scope of the CDCA were it not for the exception for
such transactions found in Section 17 of the CDCA. :

Based on the foregoing, it is ckar that, as enacted and as currently in force, the
CDCA was intended to govern loans or advances of money or loans or advances of
credit. Exceptions to the CDCA are found in Section 17 of that act. All loans or
advances of money or credit that meet the other jurisdictional requirements of Section
3.A of the CDCA fall under the jurisdiction of the CDCA unless they are the subject of
an exception in Section 17 or it is otherwise clear that the person making such a loan or
advance has the legal authority to engage in that activity.

Question #4

You state in your Letter that, “[tJhe general usury ceiling for these types of obligations in
Pennsylvania is six percent per year.”

Answer

Your statement is generally cofrect. The general usury statute in Pennsylvania is referred
10 as the Loan Interest and Protection Law (“LIPL”) and is found at 41 P.S. § 101 ef seq.
Section 201 of the LTPL states:

Except as provided in Article TIT of this act, the maximum
lawful rate of interest for the loan or use of money in an
amount of fifty thousand dollars ($50,000) or less in all
cases where no express contract shall have been made for a-
less rate shall be six per cent per annum.

41 P.S. § 101 et seq. However, as the text of the LIPL indicates, there are exceptions to
this interest rate limitation for various kinds of loans. 41 P.S. §§ 301 -302. Of course, if
a lender is otherwise authorized to charge a particular interest rate, then the general limit
of six per cent per anmum found in the LIPL does not apply. 41 P.S. 7 604.
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Question #5
You state in your letter:

[a]lthough the CDCA does not expressly impose a license
obligation merely to acquire or purchase loans regulated
under the CDCA, the Department takes the position that an
entity acquiring loans regulated under the CDCA must have
the authority to charge interest at the note rate if it exceeds
this general interest rate ceiling. If an entity does not have
such interest rate authority, then the purchasing entity must -
either obtain a license or collect interest on the account that
does not exceed this general usury limit in the
Commonwealth.

Letter at 4.
Answer

The Department disagrees with your conclusion that the CDCA does not impose a
licensing obligation on people who acquire or purchase loans or advances of money or
credit that fall under the jurisdiction of that act and, for the following reasons, believes
that the General Assembly intended to impose just such a licensing obligation.

Title of Act

First, the very title of the act gives evidence that the scope of the CDCA includes
the sale of loans.® The word “discount”, which is part of the title of the CDCA -
(“Consumer Discount Company Act”) was explained by one Pennsylvania court as
follows: ’

[dliscount, as we have seen, is the difference between the
price and the amount of the debt, the evidence of which is

transferred.

Professional Service Credit Association, Inc. v. O’Hara, 40 D. & C. 291, 296 (1940)
(emphasis added; citations and quotation farks omitted). This demonstrates the intention
of the General Assembly to require licensure even to buy and sell loans or advances of
money or credit falling under the jurisdiction of the CDCA. “

“Negotiating”
Second, the text of the CDCA imposes a licensing obligation to buy and sell loans

or advances ofmoney or credit that fall under the scope of the CDCA. Section 3.A of the
CDCA specifically requires a person to obtain a license if that person is in the business

* “The title and preamble of a statue may be considered in the construction thc'redf.” 1Pa.C.S. § 1924,



of, “negotiating,” 7 P.S. § 6203.A, loans or advances of money or credit. In the world of
lending and finance; the word “negotiate” includes arranging a transaction, but it also
means more than that. The CDCA was enacted in 1937, see Act of April 8, 1937, P.L.
262, No. 66, and a legal dictionary from that era defines the word negotiate as follows:

[t]he power to negotiate a bill or note is the power to
indorse and deliver it to another, so that the right of action
thereon shall pass to the indorser or holder. 42 Md. 581.
See 69 N.Y. 386; 30 Minn. 408. A note transferred by
delivery is negotiated; 49 Mo. App. 153. A national bank,
under the power to negotiate evidences of debt, may
exchange government bonds for registered bonds; 69 N.Y.
383.

- To negotiate is a general word coming to us from the Latin
and signifies to carry on negotiations concerning, and so to
conduct business, to conclude a contract or to transfer or
arrange. 70 S.W. 186.

Bouvier’s Law Dictionary, Baldwin’s Century Edition (1 934) (Banks-Baldwin Law

~ Publishing Company) at page 843. Thus, af the time of the enactment of the CDCA, the
word “negotiate” was used to describe, among other things, the transfer of evidences of
debt. See also Alfordv. Raschiatore, 63 4.2d 366, 368 (Pa. Super. 1949), which
interpreted “negotiate” broadly in a regulatory context and differently from another -
statute in light of legislative intent. The meaning of “negotiate” as it existed when the
CDCA was enacted is still used today since “negotiate” is defined as, among other things,
“to transfer (as a bill of exchange) to another by delivery or endorsement.” Merriam
Webster’s Collegiate Dictionary (1993 1 0" Ed). See also 13 Pa.C.S. § 3201 (definition
of “negotiation” in Pennsylvania version of the Uniform Commercial Code). ‘

Collecting or Receiving Unpaid Principal Balances

Third, section 3.A of the CDCA réquires licensure under the CDCA when a
person would:

. . charge, collect, contract for or receive interest,
discount, bonus, fees, fines, commissions, charges, or other
considerations which aggregate in excess of the interest that
the lender would otherwise be permitted by law to charge if
not licensed under this act-on the amount actually loaned or
advanced, or on_the unpaid principal balances when the
contract is payable by stated installments . . .

7P.S. § 6203.A (emphasis added). Thus, licensure s required under the CDCA for any
person who collects, contracts for or receives unpaid principal balances. The Department
notes that those are some of the activities that Client seeks to engage in.
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Legislative History

Fourth, the CDCA was passed “on the basis of”, Geier, 21 4.2d at 57, a report
viritten by Secretary of Banking Luther Harr that was submitted to the Pennsylvania
House of Representatives in 1937. See Report from the Department of Banking in
Pursuance to Resolution No. 180 Session 1936 Study Operation of Small Loan
Companies, Appendix to the Legislative Journal, Sessions of 1937 Page 7554 et seq.
(“Report”). A copy of the Report is attached for your review. A review of the Report
reveals that the CDCA was passed as comprelensive legislation designed to protect
Pennsylvania consumers from exorbitant interest rates while at the same time making
credit available from legitimate lenders. As the Report puts it:

the borrowing public must be protected against extortionate
interest charges and the rates allowed must be sufficient to
permit the lender to earn a fair return on his invested
capital.

Report at 7563. Much of the Report is devoted to an analysis of the Department’s
experience with the Small Loans Act, Act of June 17,1915 (P.L. 1012, No. 432),
repealed by Act of March 3, 1976 (P.L. 40, No. 18). Part of that experience included the
Department interceding on behalf of consumers to protect them from strident collection
practices:

[tThe licenses under the Small Loans Act of Pennsylvania
are issued by the Secretary of Banking. The licenses are
issued only after a careful investigation has been made of
the character and reputation of the applicants. At least once
each year the Secretary of Banking through his
representatives makes an examination of the affairs of
every licensed lender. The scope of this examination
covers not only the legal aspects of the business but takes
into consideration also the moral obligation of the lender to
the borrowing public and society in general.  The
Department will_not permit a lender to use harsh and
unconscionable _collection methods on delinquent
borrowers _who are unable to pay by reason of
unfortunate circumstances. On the other hand, the
Department cannot protect the borrower who is able to
pay _his just obligation but resists every attempt of ‘the
lender to collect. :

Report at 7555 (emphasis added). This passage of the Report is especially relevant to .
your inquiry since Client proposes to engage in collection activity by and through outside
counsel or state licensed collection agencies. Letter at 2. From the foregoing, it is clear
that the Department used its authority under the Small Loans Act to protect consumers



throughout the entire life of a loan, including when collection activity became necessary,
and not just when a loan was originated. The Department’s experience with the Small
Loans Act formed the basis of the CDCA and it is only reasonable to conclude that the
General Assembly intended for the Department to continue to play the same kind of role
under the CDCA and, thus, licensure is required even to buy and sell CDCA loan .
contracts. In light of this interpretation, the Department has promulgated regulations that
govern the treatment of a consumer’s collateral. 10 Pa. Code § 41.5.

Purpose of the CDCA

Fifth, if licensure under the CDCA was not generally required to purchase loans
or advances of money or credit made pursuant to the CDCA and collect the remaining
balances at the rates and charges authorized by the CDCA, the ability to protect
consumers from harsh and obstreperous collection practices would be completely
thwarted. In addition, it was also not the intention of the General Assembly to allow
people to avoid licensure under the CDCA simply by acquiring such debts by assignment
from their originators. ’ '

Sale of Loan Contracts Regulated

. Sixth, the Department has consistently interpreted the CDCA as governing the
sale of CDCA loan contracts. The Department has promulgated a regulation that explains
when and how loan contracts may be sold or otherwise disposed of. As the pertinent
provision states:

[a] prospective licensee shall notify the Administrator of a

contemplated purchase of contracts from a licensee and

furnish the name and address of the licensee from whom

the contracts will be purchased, the total number of
contracts to be purchased, and the total outstanding
principal balances thereof. Failure to comply with this

subsection may preclude a prospective licensee from
obtaining a license. A licensee shall obtain prior approval

of the Administrator for the purchase of contracts from
another licensee and for the sale of contracts to another

licensee. Requests for approval of purchase or sale of
contracts shall state the name and address of the licensee

from whom the contracts are to be purchased or to whom

they are to be sold, the total number of contracts and the

total outstanding principal balances thereof. A licensee

may not sell or otherwise dispose of contracts to a person

or corporation not holding a license under the act, unless .
prior written approval is obtained from the Administrator.

The privilege of collecting the charges authorized by the

act may not be transferred to an unlicensed purchaser.
This subsection shall not apply to:
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(1) The purchase or transfer of loan contracts between
licensees under the same management and control. .

(2) The occasional sale or transfer of a loan contract to an out-
of-State affiliate to effect the collection thereof, or for the
convenience of a consumer. :

(3) The transfer of a loan contract by a licensee to any maker”
or person secondarily liable on the contract.

10 Pa. Code § 41.6(a) (emphasis added). After this regulation was promulgated, the
CDCA itself was amended in 1998 to only require CDCA licensees to notify the
Department when it was selling loan contracts to other CDCA. licensees rather than seek
the Department’s approval. 7 P.S. § 6214.1. However, CDCA licenses must still seek the
prior written approval of the Department when they seek to sell loan contracts to non-
licensees. Id. To the extent that the regulation conflicts with the new statutory
amendment, the statutory amendment prevails. Under both the CDCA itself and the
regulation promulgated by the Department, a licensee may not sell loan contracts entered

into under the CDCA to an unlicensed person or entity without the Department’s prior
approval.

Please note that a line of cases discusses whether certain transactions involving
the sale of promissory notes constituted loans under the CDCA. See Medical Dental
Business Service of New Jersey, Inc. v. Morrison, Secretary of the Commonwealth, 51 D.
& C. 552 (1944), Professional Service Credit Association, Inc., supra; General Motors . .
Acceptance Corporation v. Freeman, Secretary of Banking, 63 D. & C. 163 (1 946). The
central question in all of those cases was whether or not the transaction was a loan
governed by the CDCA or merely a sale of negotiable notes not intended as aloan. As
one court put it:

[slurely, if this were a fair sale of these notes, which
unquestionably petitioner might lawfully purchase for less
than the sum due upon them, and afterward receive the
whole amount with interest, the legality of such a sale we
could not question. But, as already pointed out, the
character and circumstances of this transaction bespeak it to
be a loan notwithstanding petitioner speaks of it as a sale.

Medical Dental Business Service of New Jersey, Inc., 51 D. & C. at 558. Since the facts
in your letter presume that the transactions involve a CDCA loan, these cases are not on
point and provide no safe harbor for Client to buy and sell CDCA. loans.

Statutory Authority Required to Charge or Collect Interest
Seventh, the Department’s interpretation that the CDCA. imposes a licensing

obligation even merely to buy and sell CDCA loan contracts, including the regulation
reproduced above, is supported in part by the rule that a person or entity needs some kind
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of statutory authority to charge more than the- general usury rate of 6% per annum simple
interest. As the Pennsylvania Supreme Court has held: '

[a]t common law the taking of any interest whatever was
illegal, and the right to charge it, being a privilege granted
by statute, is subject to legislative control.

Geier, 21 A.2d at 58. Accord 41 P.S. § 604. And, in addition to the making of usurious
Joans, the prohibition against usury applies to any person who collects usurious interest,
such as when a person or entity has purchased a loan. 41 P.S. § 502.* Also, the privilege
of charging interest in excess of the general usury rate may not be transferred to a person
not licensed under the CDCA, 10 Pa. Code § 41.6(a), and neither may a license issued

under the CDCA be transferred or assigned. 7 P.S. § 6208.

Law of Assignment; Banks and other Statutorily Authorized Lenders

Eighth, Client proposes to purchase loan contracts through assignment. Under
Pennsylvania law:

an assignment extinguishes the assignor’s right to
performance by the obligor and transfers that right to the
assignee . . . “The assignee stands in the same shoes as the
assignor.’ :

Southall v. Humbert, 685 A.2d 574, 579 (Pa.Super. Ct. 1996). Therefore, in order for
Client to “stand in the same shoes™ as a licensee under the CDCA, Client must obtain its
own statutorily conferred right to charge and collect interest, fees and other charges in
excess of the general usury rate of 6% per annum simple interest. Otherwise, the
Department would only approve the sale of CDCA loan contracts to an unlicensed person
or entity if the unlicensed person or ertity purchasing the CDCA loan contracts formally
agreed, pursuant to a written contract, to only charge the general usury rate of 6% per -
annum simple interest on a loan confract even though much higher interest rates and
charges are authorized under the contract in question.

4 Based on the text of the prior 18" century Pennsylvania usury statute, Act of 2d March 1723, that is no
longer in force, it was the taking or receiving of usurious interest that was prohibited, not bargaining for it.
As fhe Pennsylvania Supreme Court has held, © [t]he offence consists not in bargaining for more than six
per cent., but in taking it on any bond or contract.” Craig v. Pleiss, 26 Pa. 271 (Pa. 1856). This rule was
changed by the 1858 Pennsylvania usury statute which is also no longer in force (“[s]ince the passage of
the [1858 usury statute] above referred to, it is not unlawful for a debtor to pay, or a creditor to receive
more than six per cent. interest.” Stayton, to use of Bryanv. Riddle, 74. 72 (Pa. 1 886). But regardless of
the rules that existed prior to the enactment of the CDCA, the CDCA makes it unlawful to even, “charge,
collect, contract for or receive interest, discount, bonus, fees, fines, commissions, charges or other
considérations.” 7 P.S. § 6203.A. In addition, the text of the current usury statute is broader than its
predécessor, see 41 P.S. § 201, and debtors who are aggrieved by usury may maintain their action under the
usury statute against the person, “who has collected such excess interest or charges.” 41 P.8. 7 502
(emphasis added).
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On the other hand, the Department would not object to a CDCA licensee selling
loan contracts made pursuant to the CDCA to a bank or other lender that is not licensed
under the CDCA if the bank or other lender in question is authorized by law to make
loans and charge and receive interest and fees at the same or higher rate and in the same
or higher amounts that are authorized by the CDCA. The logic to this is very clear. The
CDCA specifically states that: '

[tlhis act shall not affect any existing laws, special or
general, authorizing a charge for the loan of money in
excess of interest at the legal rate. This act shall not apply.
to any person, persons, partnership, association or
corporation operating under the laws related to banking
institutions, building and loan associations, credit unions or
licensed under the Small Loans Act, approved June
seventeen, one thousand nine hundred fifteen, and
supplements or amendments, or licensed by the Secretary
of Banking of the Commonwealth of Pennsylvania under
the provisions of any other statute.

7P.S.§6217. Seealso7P.S. § 6203.A (concerning interest, fees and other charges that,
“aggregate in excess of the interest that the lender would otherwise be permitted by law
to charge if not licensed under this act . . ). Thus, the CDCA is not intended in-any way
to hinder or impair the ability of other entities authorized to originate loans, charge and
receive interest, and buy and sell loan contracts and promissory notes, including
depository institutions. For instance, the U.S. Supreme Court has held that:

[the sale of mortgages and ‘other evidences of debt’
acquired by way of loan or discount with a view to
reinvestment is, we think, within the recognized limits of
the incidental powers of national banks.

First National Bank of Hartford, Wisconsin v. City of Hartford, 273 U.S. 548, 560

(1927). Pennsylvania state-chartered banks enjoy the same, if not greater, powers. 7 PS.
§§ 201(a)(ix), 303, and 315(i). See also 7 P.S. § 307. Thus, the Department would not
object if a CDCA licensee sold loan contracts to national banks or Pennsylvania state-
chartered banks provided the Department was satisfied that the bank in any particular
transaction was authorized to charge and receive the interest and other fees provided for
in the loan contract, promissory note and other documents to be assigned and no other
regulatory concerns were present. Naturally, the CDCA licensee selling loans to banks
would still be required to obtain the Department’s approval pursuant to 7 P.S. § 6214.1
and 10 Pa. Code § 41.6(a). : :

Of course, if a bank later decides to sell a loan contract that it purchased by
assignment from a CDCA licensee, the person or entity to which the bank proposes to sell
the loan must be similarly authorized by statute to charge and receive the interest ‘
provided for in the loan contract in question. If the person or entity is not so authorized,
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it would run afoul of the general usury statute and the CDCA, although the bank in
question would not otherwise need the Department’s prior written approval to sell such a
CDCA loan contract unless required by a statute other than the CDCA or regulation or
order stemming from the CDCA, since a bank is not a CDCA Ticensee. Seel0 Pa. Code
§ 41.6(a), 7P.S. § 6214.1.

Consequences of Not Obtaining a License

The Department notes that the consequences of not obtaining a CDCA license

when required by law to do so can be severe. For instance, criminal penalties apply. 7
P.S. § 6218. '

Tn addition, a CDCA loan contract that has been bought by a person not holding a
CDCA license and not otherwise authorized to buy CDCA loan contracts may be
declared void. The Pennsylvania Supreme Court has held that: '

.. . the general rule that an agreement which violates a
provision_of a Statute, Or which cannot_be_performed

without violation of such a provision, is illegal and void. .
Where a contract is found to be ggainst public_policy, “it

cannot, under any circumstances, be made the basis of a

cause of action. The law when appealed to will have-
nothing to do with it, but will leave the parties just in the

condition in which it finds them.” . . . [Wihenever it

appears that the enforcement of a contract would violate

public policy the court should refuse to proceed in an action

based solely upon it, and should dismiss the proceedings of

its own motion. '

American Association of Meat Processors V. Casualty Reciprocal Exchange, 5 88 4.2d
491, 495-496 (Pa. 1991) (emphasis added). Given the Department’s interpretation of
Section 3.4, it is clear that a CDCA loan contract that has been purchased by a person
who lacks the authority to do so cannot be performed without violating the CDCA.
Therefore, such a CDCA loan contract might very well be void under the holding of
American, supra. ‘

5 In Anderson v. Automobile Fund, 391 A.2d 642 (Pa. Super. Ct. 1978) (court equally divided, thus lower
court affirmed), the Pennsylvania Superior Coust had the opportunity to discuss whether 2 violation of the
CDCA voided a loan contract under the equitable doctrine of rescission. Id., 391 A.2d at 648. The opinion
in support of affirmance and remand, which was the only opinion that discussed this issue, found no
violation of the CDCA, so it declined to discuss the effect of 2 violation of the CDCA on a loan contract

- stating that it is, “unnecessary to decide whether the civil remedy of rescission of the loan agreement would

be a proper remedy for violation of the C.D.C.A.” Id. However, rescinding a contract is not the same as
declaring it void. When a court rescinds a contract, the parties are returned, as nearly as possible, to their
original positions. Baker v. Cambridge Chase Inc., 725 4.2 757 (Pa.Super.Ct. 1999). However, when a
contract is declared void, as in American, “[{]he law when appealed to will leave the parties just in the
condition in which it finds them.” American, 588 A.2d at 495. Thus, when a contract is declared void, the
parties are left in the same position as when they came to court, which, in turn, may result in a windfall for
the debtors. It is clear from the foregoing that the court in Anderson did not address declaring a CDCA
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It is especially important to note that part of the public policy concerns that
compelled the Pennsylvania Supreme Court to declare the contract in American void
were based on the effect such a contract would have on a Pennsylvania administrative
agency. As the court states:

[w]hat we consider controlling, however, on the question -of
waiver, is that the alleged contract is illegal under a statute
enacted in aid of significant public policies identified by
the Pemnsylvania legislature. The Pennsylvania
Workmen’s Compensation Act is humanitarian and
remedial in its purpose, which is to provide workmen and
their families a quick and sure means of payment for
workrelated injuries without resort to litigation. See
Wagner v. national Indemnity Co., 492 Pa. 154, 422 A.2d
1061 (1980). The insurance Department Act of 1921
empowers the Insurance Commissioner to administer and
enforce the insurance laws in large part to insure the
solvency of insurance companies, which, in the workers’
compensation field, is essential to protect the rights of
injured workers. Unauthorized favorable insurance rates,
such as those allegedly offered by Casualty in this case,
undermine the ability of the Insurance Commissioner to
rotect the sources of compensation bene its which are
indispensable to the welfare of injured workers.

American, 588 A.2d at 495 (empbhasis added). Similarly, the purchase of CDCA loan
contracts by people who are unauthorized 1o do s0 undermines the ability of the
Department to protect consumers from excessive charges and abusive loan collection
practices.

Fully in line with the Pennsylvania Supreme Court’s holding in American, and
based on similar policy concerns, courts in other states have specifically held that loan
contracts issued by money lenders or creditors in violation of state licensing statutes are
not enforceable in spite of the fact that the relevant statute did not expressly provide for
such a consequence. See Solomon v, Gilmore, 731 4.2d 280 (Conn. 1999); Derico v.
Duncan, 410 So. 2d 27 (4la. 1 982),% Levison v. Boas, 150 Cal. 185 (1907). See also 29
ALR 4" 884 (1984) (“Annotation: Failyre of Moneylender or Creditor Engaged in
Business of Making Loans to Procure License or Permit as Affecting Validity or
Enforceability of Contract ") Thus, even though the CDCA does not specifically state
that loan contracts illegally sold to unauthorized people or entities are void, a

loan contract void when it referenced rescission and, to the best of the Department’s knowledge, no
Pennsylvania court has ruled on this issue.

The Alabama legislature subsequently amended the statute in question in Derico to reverse, at least in
part, the holding of the Alabama Supreme Court in that case. See Farmer v. Hypo Holdings, 675 So. 2d
387 (Ala. 1996).
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Pennsylvania court might easily conclude that the failure to obtain a CDCA license to
buy and sell CDCA loan contracts voids those CDCA contracts.

It appears that, aside from the goal of simply complying with the CDCA and the
regulations promulgated thereunder, obtaining the Department’s prior approval to acquire
CDCA loan contracts may also serve to immunize such a purchaser from acquiring void
CDCA loan contracts since that purchaser would lawfully be in possession of such
contracts. Thus, in addition to facing criminal penalties, economic hardship could
accompany a person or entity that unlawfully buys or sells CDCA loan contracts.

Please note that the consequence of a loan contract becoming void is different
from the remedy typically applied in a usury case. Pursuant to the LIPL, a person who
has been charged excess interest may refuse to pay such excess interest, 41 P.S. § 501,
and may recover triple the amount of excess interest actually paid. 41 P.S. § 502. See
also 69 P.S. § 631.C (installment sale contract under Motor Vehicle Sales Finance Act
not enforceable in so far as prohibited costs or charges are concerned): The difference
between the typical usury situation of paying excessive interest and the situation
described in this letter may be that a person who buys and sells CDCA loan coniracts
without the requisite CDCA license has evaded the licensing scheme set up by the
General Assembly to protect Pennsylvania consumers and may not in any way ever
perform such CDCA contracts in a lawful manner.

There is also another issue that the Department raises for the purpose of
recognizing it but on which the Department finds it unnecessary to take an official
position at this time. Whenever a loan contract is sold, it is typical in the world of
lending and finance for other documents to be sold in the same transaction including
promissory notes. The question is what effect, if any, does the CDCA have on the sale of
promissory notes that are related to CDCA loan transactions? Indeed, the word
“oontract” in the CDCA is broadly defined to include not only simple loan contracts but
also promissory notes and, “any other form of negotiable or nonnegotiable instrument
evidencing an agreement to pay a sum certain in money at 2 fixed or determinable time . .
» 7P.S. § 6202 (“contract”). It was clearly the intention of the General Assembly for
the CDCA to regulate all aspects of a transaction subject to the CDCA, including
promissory notes. Indeed, the Department’s regulations governing the CDCA apply to
promissory notes and the like. See 10 Pa. Code § 41.3 (g) and (0).

Pennsylvania’s current version of the Uniform Commercial Code (“UCC”)
governs promissory notes and other similar instruments. One set of defenses to paying
on an instrument like a promissory note includes, “duress, lack of legal capacity or.
illegality of the transaction which, under other law, nullifies the obligation of the
obligor.” 13 Pa.C.S. § 3305(2)(1)(i}) (emphasis added). The comments that accompany
this statutory text make it clear that other applicable law, and not the UCC, govern the
notion of illegality:

[ijllegality is most frequently a matter of gambling or
usury, but may arise in other forms under a variety of
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Department does not take an official position on this particular issue at this time

statutes. The statutés differ in their provisions and the
interpretations given them. They are primarily a matter of
local concemn and local policy. All such matters are
therefore left to the local law. If under the law the effect of
the duress or the illegality is to make the obligation entirely
null and void, the defense may be asserted against a holder -
in due course. Otherwise it is cut off,

Uniform Commercial Code Comment — 1990, accompanying 13 Pa.C.S. § 3305(2)(1)(ii).
It is clear that the effect of the illegality involved must be to completely void the
obligation in question for this defense to be effective. As explained above, a CDCA loan
contract that is illegally acquired might very well be void. The question remains though
as to what effect does an illegal and void CDCA loan contract have on .a related
promissory note. As one leading commentator has put it:

[tlypically the issuing or.transferring of commercial paper
is one event in a group of related events. Whether illegality
with respect to one of the other related events has any
effect upon the commercial paper issued or transferred
~cannot. be predetermined because the courts have not .
articulated any general rule that can be applied.

Ronald A. Anderson, Anderson on the Uniform Commercial Code, § 3-305:154 (3 ed.
1997) (1998 revision). While some states have held that an illegal transaction also makes
the accompanying note void, others have held that the illegality of a transaction does not
affect a related note. Id. at § 3-305:148 — 169. The Department has been unable to find
any decision from a Pennsylvania state court that is directly on point’ and the

since it is unnecessary to decide the questions presented in your Letter. However, as
noted above, by defining the word “contract” broadly to include promissory notes and all
other kinds of negotiable and nonnegotiable instruments, 7 P.S. § 6202, the CDCA would
not seem to draw a distinction between a CDCA loan transaction and a related

promissory note. In addition, a rule that would allow unauthorized people who have
illegally bought CDCA loan contracts to enforce the promissory notes that accompanied
such CDCA loan contracts might very well defeat the entire regulatory scheme erected by
the General Assembly when it enacted the CDCA. This could be an unreasonable, if not
absurd, result not intended by the General Assembly. 1Pa.C.S.-§ 1922(1). But as noted

” As noted above, some cases have discussed the difference between making a loan and the sale of a note.
Medical Dental Business Service of New Jersey, Inc., Professional Service Credit Association, Ine.,
General Motors Acceptance Corporation, supra. But the issue in those cases was whether or not the sale
of notes and the overall transaction constituted a loan under the CDCA. Those cases did not address the
need for licensure to buy and sell loans that fall under the Jurisdiction of the CDCA. The same is true for a
related line of cases that explains that a purchaser of notes may not use the defense of usury against the
person from whom the notes were purchased. See Selfzer v. Sokoloff; 153 4. 724 (Pa. 1931); Sorkv. C,
Trevor Dunham, Inc. 163 4. 315 (Pa.Super.Ct. 1932); Personal Discount Company v. Lincoln Tire
Company, 67 D.&C. 35 (1949); Musolfv. Central Standard Life Insurance Company, 40 Erie 189 (1956).
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above, the Department expressly declines to take an official position on what effect
an illegal and void CDCA loan contract has on a related promissory note.

Please note that the Department’s interpretation of the word “negotiate” or
“negotiating” in this letter is specific to the CDCA and based on the intention of the
General Assembly. Whether or not “negotiate” has the same meaning in other statutes
under the Department’s jurisdiction is a different inquiry requiring an analysis of the
General Assembly’s intention concerning the particular law in question. For instance,
under the Mortgage Bankers and Brokers and Consumer Equity Protection Act, 63 P.S.

§ 456.101 et seq. (‘MBBCEPA”), the definition of a mortgage broker is, “[a] person who
directly or indirectly negotiates or places mortgage loans for others in the primary
market for consideration.” 63 P.S. § 456.302 (emphasis added). Since the definition of a
mortgage broker is limited to negotiating in the primary market, it is doubtful that the
General Assembly intended to govern mortgage brokering in the secondary market by
enacting the MBBCEPA. While the Department does not decide this issue at this time,
this discussion serves to illustrate the point that the meaning of the word “negotiate” or
“negotiating” in a statute is specific to the statute in question and may vary from law to
law.

Question #6

You state in your Letter:

From a review of the CDCA. and our conversation, it is my
understanding that a license under the CDCA is not needed
to purchase (i) lender or bank credit card accounts or (if)
retail merchant or seller credit card accounts, as credit cards
are not subject to regulation under the CDCA.

Letter at 4.
Answer
As discussed above, the scope of Section 3.A of the CDCA is very broad and

includes, “negotiating or making loans or advances of . . . credit.” 7 P.S. § 6203.A. In
addition, there are at least two cases® decided at the trial court level in Pennsylvania that

8 Spe Medical Dental Business Service of New Jersey, Inc.v. Morrison, 1944 Pa. D. &. C. LEXIS 161, 12
(“[slurely what petitioner intends to do is to advance money to the payee of the note and advance credit to
the maker of the note. To compel the Secretary of the Commonwealth to issue a certificate of authority
would put this foreign corporation, whether it negotiates or makes loans or advances of money or credit, in
a more fortunate position than domestic corporations, in that a foreign corporation would be free from the
control of the Department of Banking while a domestic corporation engaging in the same business would
be subject to such control.”). See also Weaver, Grose, Langhart & May Inc. v. Myers, 17 D. & C. 2d 405,
412 (1958) (emphasis in original) (“[i]n Tyson v. The School Directors of Halifax Township. 51 Pa. 9
(1855), the Supreme Court defined ‘advances of money’ as ‘furnishing of money or goods for others in
expectation of reimbursement.” In Insurance Company v. Dutcher, 95 U.S. 269. 272 (1877). the United
States Supreme Court held that the lending of money to a person does not require that such person actually
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could lead to the conclusion that, absent some legislative direction to the contrary, credit
cards may, depending on the circumstances, fall under the jurisdiction of the CDCA..°

Peﬁnsylvania courts have held that the credit stores give to customers who

purchase goods is not generally subject to usury laws. As the Pennsylvania Supreme
Court has put it:

[0]f course, all sale or lease contracts which extend credit
are, 10 a certain extent, akin to the making of loans, but
where a greater charge is exacted in the case ofa sale on
credit than in a cash sale it is included in the selling price of
the article. It being uniformly held that sellers are free to
contract with buyers as to the terms and conditions of sales,
the financing [by sellers] of sales of merchandise by the
extension of credit has never been considered subject to the
prohibition of usury or to regulations applicable to banking
and loan transactions.

Geier, 21 A.2d at 58. This doctrine applies to the sale of both goods and services.
Equipment Finance, Inc. v. Grannas, 218 4.2d 81, 82 (Pa.Super.Ct. 1966), citing
Melnicoff; supra). However, since the CDCA broadly applies to any loan or advance of
money or credit, 7 P.S. § 6203, it was necessary for the General Assembly to exempt
credit sales of personal property from its scope. As the pertinent provision states:

[t]his act shall not apply to any bona fide sale of personal
property by a person regularly engaged in the sale of such
personal property, wherein the purchaser may pay any part
or all of the purchase price in stated installments, nor to any
such bona fide sale under a conditional sale contract, lease
or bailment, wherein the purchaser, lessee or bailee has the
option of becoming, or is bound to become, the owner of
the property upon full compliance with the terms of the
agreement. '

7P.S. § 6217. Thus, the General Assembly incorporated the common law doctrine
mentioned above (concerning the credit that stores provide to customers) into the CDCA
(prior to enacting the Goods and Services Installmert Sales Act) insofar as it applied to
sellers selling and financing the same sale of personal property since the CDCA would
otherwise have abrogated that doctrine. _

receive the moneys loaned, where the lender confers a benefit to the borrower in moneys worth equal to
such loan by satisfying.an existing indebtedness.”

®0f course, Section 17 of the CDCA makes it clear that financing transactions that involve the bona Jfide
sale of personal property are, under most circumstances, not governed by the CDCA. 7P.S. § 6217. See
also Geier, 21 4.2d at 58. So credit cards for those and other purposes excepted in Section 17 of the
CDCA would not be governed by that act. Otherwise, it may be possible.
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Noticeably absent from the exemptions of Section 17 of the CDCA is a similar
exemption for the sale of services. Thus, it would appear that the General Assembly
intended to abrogate the common law doctrine referred to above (i.e. that the credit that
stores provide to customers who purchase goods is not generally subject to usury laws)
by enacting the CDCA insofar as a loan or advance of credit related to the sale of
services. “Exceptions expressed in a statute shall be construed to exclude all others.” 1
Pa.C.S. § 1924. However, the Pennsylvania courts appear to have ignored that nuance,
since cases discussing the CDCA have glossed over or ignored the absence of an
exemption for the sale of services. See, e.g., Professional Service Credit Association,
supra. Any potential conflict or ambiguity was mooted by the enactment of the Goods
and Services Installment Sales Act (“GSISA”), 69 P.S. § 1101 ef seq.

By enacting the GSISA, the General Assembly provided a framework to govem'
credit sales involving goods and services. In addition, by Act of March 25, 1982, P.L.
199, No. 68, the General Assembly amended the GSISA and made it clear that:

[nJotwithstanding any other act, this act [the GSISA] shall
exclusively govern and regulate the terms and conditions of
all extensions of credit by the means of credit cards and
credit card operations for the purchase of goods and
services within this Commonwealth but excluding cash
advances.

69 P.S. § 1104 (emphasis added). Thus, regardless of the CDCA, the GSISA was
intended to govern credit cards insofar as they were used to purchase goods and services.
However, the use of credit cards for cash advances remained subject to usury laws. Id.

Legislation enacted later in time by the General Assembly provided alternative
bases for certain lenders to operate credit card programs. For instance, in addition to the
authority under the GSISA, Pennsylvania state-chartered banks and, by operation of the
_ National Bank Act, 12 U.S.C. § 85, national banks, may use Section 322 of the Banking .
Code of 1965, 7 P.S. § 322, as an alternative basis of authority to operate credit card
programs. See Act of December 28, 1994, P.L. 1424, No. 167, Sections 4-6. Accord
Simplification and Availability of Bank Credit— Statement of Policy, 10 Pa. Code §13 Sl
Since Section 322 governs cash advances, this provides broader authority than the
GSISA. Compare TP.S. ?322 with 69 P.S. § 1104.

The Department takes the position that, depending upon the kind of lender
involved, there are different bases upon which a credit card program may be operated.
Since Client intends to purchase credit card accounts by assignment, the question you
present is whether Client may, “stand[s] in the same shoes as the assignor.” Southall, 685
A.2d at 579. If the credit card accounts purchased by Client are governed by the GSISA,
no licensure & required under the CDCA and Client need only follow the GSISA and
other applicable laws to collect on those accounts. If, however, the credit card accounts
Client intends to purchase are governed by some other authority, such as Section 322 of
the Banking Code of 1965, then Client would need to find some way 1o gain the lawful
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authority to stand in the shoes of the originating lender and comply with the governing
statute. And if the credit card accounts Client seeks to purchase by assignment involve
cash advances, then the GSISA provides no safe harbor, 69 P.S. § 1104, and Client must
acquire the lawful authority charge the interest, fees and other charges imposed by the
lender for those cash advances.

Question #7

You state in your letter:

A license wnder the CDCA also is not needed to acquire
retail installment paper or motor vehicle installment paper,
as such credit transactions also are not regulated
thereunder.

Letter at 4,
Answer

The Department agrees with your assertion with respect to retail installment paper
insofar as the contracts il question are governed by the GSISA; otherwise licensure under -

the CDCA might be required for the sale of services.

The Department also agrees with your assertion with respect to motor vehicle
installment paper since the CDCA provides an exemption for such financing. See 7 P.S.
§ 6217. However, generally speaking, the Motor Vehicle Sales Finance Act, 69PS. §
601 et seq., governs installment sale contracts for motor vehicles and you are strongly
advised to review that act for its applicability to Client’s proposed business plans.

Question #8

You state in your letter:

In addition, as I also understand, a CDCA license would
not be needed to purchase accounts subject to the CDCA
(such as (i) closed-end installment loans or (if) revolving
loan accounts) from federally or state-chartered financial
depository institutions (such as banks, savings banks,
savings and loan associations, or credit unions, among
others) that originated the loan or the account, as such
entities would have authority to originate loans otherwise
subject to the CDCA without a license.

Answer
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The Department disagrees with your assertion as explained in detail above. Client
would need to obtain its own independent statutory authority to charge and receive the
interest, fees and other charges imposed by the loan contract and promissory note in
question. '

Question #9

You state in your letter:

[m]oreover, it is my understanding that it is also well-
setfled that a licensing obligation would arise under the
CDCA for an entity to acquire closed-end installment loans
of $25,000 or less, or revolving loan accounts with a credit
line of $25,000 or less, from CDCA licensees who
originated such credit obligations only if the acquiring .
entity intended to charge or collect interest at a note rate
that exceeds the six percent general usury ceiling. As the
Company would not be seeking to impose, charge, or
collect any interest on the balance on the loan once
acquired, the Company would not need to be licensed under
the CDCA to acquire such credit obligations. If the
Company sought to charge interest on these accounts, it
could collect up to six percent per year without raising a
licensing obligation.

Letter at 4.
Answer
The scope of the CDCA was addressed above and need not be addressed here.

As a general mater, and as stated above, the Department agrees with your
assertion that an unlicensed entity does not violate the CDCA or the LIPL if that entity
acquires loan contracts originated under the CDCA but only contracts to charge interest,
fees and other charges that aggregate t0 no more than 6% simple interest per annum. Of
course, the Department would only permit such an unlicensed entity to purchase such
CDCA loan contracts pursuant to 7 P.S. § 6214.1 and 10 Pa.Code § 41.6(a) if the entity
agreed, in writing, to limit itself to charging only up to 6% simple interest per annum for
all interest, fees and other charges. Aside from simple prudence, the Department would
require such a written contract from an acquiring entity so that the entity would not
violate the CDCA. Section 3.A of the CDCA makes it unlawful for unlicensed persons t0
even, “contract for or receive interest, discount, bonus, fees, fines commissions, charges,
or other considerations which aggregate in excess of the interest that the lender would
otherwise be permitted by law to charge if not licensed under this act . ..” 7P.S. §

6203.A (emphasis added).
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However, despite the Department’s general agreement with your assertion, a word
of caution is in order. It is the Department’s understanding that loan balances owed to
CDCA licensees frequently already include the interest owed in the loan balance itself.
For example, Client may purchase a loan from a CDCA licensee with a balance owed of
$10,000 and that figure would already inelude the interest and other charges owed that far
exceed 6% simple interest per annum. If Client is not licensed under the CDCA and not
otherwise authorized to impose interest, fees and other charges in excess of 6% simple
interest per'annum as provided for in a loan contract, then Client would need to ensure
that every loan contract it acquired did not already include in the balance owed interest,
fees and other charges in excess of the general wsury limit. If a loan balance did inclide
interest, fees and other charges in excess of the general usury rate, Client would need to
determine the amount of principal owed on the loan and would only be able to contract
for and receive interest, fees and other charges permissible at the 6% simple interest per
annum general usury rate. :

Question #10

You state in your letter:

In acquiring the accounts described herein that are subject
to the CDCA (closed-end installment loans and revolving -
loan accounts of $25,000 or less), the Company intends to
collect only the outstanding balance on the account, which
may include interest that had accrued at a rate in excess of
six percent. In our conversation, you suggested that the
balance in the account, including the outstanding principal
and such accrued interest, possibly could be collected
without raising a licensing obligation under the CDCA if
the Company did not seek to charge additional interest in
excess of six percent on the account once acquired, but that
the matter would need to be discussed with the
Department’s counsel. We would appreciate clarification
on this point so that the Company knows the extent of the

- outstanding balance it can collect without triggering a
license obligation.

Letter at 5. You also state in a footnote that, “[blefore charging any new interest on
accounts with accrued interest, the Company, of course, would review Pennsylvania law
to ensure that there is no compound interest restriction. Letter at 5 n.1.

Answer

Charging Additional Interest

As explained above, the outstanding balances owed by consumers under CDCA |
loan contracts may include interest owed at a rate higher than the general usury rate.
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Unless Client acquires the statutory authority to charge, contract for or receive interest in
excess of the general usury statute, Client may only collect interest at the rate of 6 per
cent per annum on CDCA loans acquired and only if the Department approves of the

transfer of such loan contracts to an unlicensed person or entity pursuant to 7P.S.7

6214.] and 10 Pa. Code § 41.6(a).

You also raise the issue of whether additional interest may be charged for a loan
afier it is in default. The Department notes that you did not explain under what authority
Client proposes to charge additional interest on a loan that has already come to maturity
and is in default.

Of course, CDCA licensces may extend, defer, renew or refinance loan contracts
under the CDCA. 7 P.S. § 6213.K and L. However, your question does not expressly
state that it is asked in the context of extending, deferring, renewing or refinancing
CDCA loan contracts.

The CDCA comprehensively governs every kind of interest, fee and charge of any
kind whatsoever that may be imposed by a licensee on a consumer. As the pertinent
provision states:

[a] licensee shall not charge, contract for, collect or receive
interest, discounts, fees, fines, commissions, charges or
other considerations in excess of the interest or discount,
service charges, extension charges, deferment charges,
default charges, recording and satisfaction fees, premiums
for insurance, attorney’s fees, court costs, repossession
expenses, storage charges, and selling expenses authorized
by the provisions of this act. '

7P.S. 6214 B. If a charge is not authorized by the CDCA, then it is impermissible to
impose it on a consumer, regardless of whether or not the charge constitutes
consideration for the loan. For instance, if Client held a CDCA license, it could impose
default fees on a debtor. 7P.S. § 6213.K; 10 Pa. Code §8§ 41.3(d), 41.3a. However, if
Client, as an unlicensed purchaser and with the Department’s prior approval, acquires
CDCA loan contracts pursuant to the CDCA without any kind of statutory authority, then
it may only collect interest or other charges at a rate of up to six per cent per annunm, and
may not impose any other kind of charge since all charges are regulated by the CDCA.

Compound Interest
Tn footnote number 1 of your letter, you refer to the charging of additional interest
by Cliert on interest already charged to a debtor on a CDCA loan contract as, “compound

interest” Letter at 5 n.1. The Department notes that the Pennsylvania Supreme Court
has held that:
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[it is fairly well established that the law in this
Commonwealth frowns upon compound interest and as
such will only permit compound interest on a debt when the
parties have provided for it by agreement or a statute.
expressly authorizes it.

Powell v, Allegheny County Retirement Board, 246 4.2d 110, 115 (Pa. 1 968). See also
Pennsylvania State Education Association with Pennsylvania.School Service
Personnel/PSEA v. Appalachia Intermediate Unit 08, 476 4.2d 360, 363 (Pa. 1984);
Acker v. Provident National Bank, 512 F.2d 729, 739-742 (3% Cir. ] 975). As explained
above, Since the CDCA governs all kinds of charges that may be imposed by a CDCA
licensee, 7 P.S. ? 6214.B, a CDCA licensee and a debtor are not free to contract for
compound interest if it is not permitted under the CDCA. ‘

~ The Department has reviewed the CDCA and takes the position that the CDCA
does not specifically authorize “compound interest” as that term is generally understood.
The term “compound interest” is broadly understood to mean:

[i]nterest that is paid not only on the principal, but also on
any interest earned but not withdrawn during earlier
periods. Interest upon interest; i.e., when the interest of a
sum of money is added to the principal, and then bears
interest, which thus becomes a sort of secondary principal.

Blacks Law Dictionary, 6™ Edition (West 1990). Section 13 of the CDCA governs the
interest rate that a CDCA licensee may charge. One method of calculating the interest
rate authorized by Section 13 is referred to as the “discount” rate. See 7P.S. § 6213.E
and H. The “discount” rate involves calculating the authorized interest rate based on the
time balance of a loan contract at the time the loan contract is made to a consumer and
not just on the principal amount owed. Part of this calculation does involve interest being
charged on interest. However, since the “discount” rate calculation is made at the
beginning of the loan contract and all payments are known at the time the loan is made,
this does not present the typical situation involving compound interest in which the '
amount of nterest owed continues to balloon geometrically to an amount not specifically
agreed to by both parties.

Furthermore, Section 13 of the CDCA does not authorize the kind of “compound
interest” that your Client would like to impose. Client is contemplating the possibility of
imposing additional interest on CDCA loan contracts that are in default and for which the
interest rate has already been calculated. Letter at 5, Nowhere does the CDCA. authorize
the unilateral imposition of the kind of interest that you suggest in your letter. Assuming
Client possessed the requisite statutory authority, and as noted above, a CDCA licensee
may extend, defer, renew or refinance loan contracts under the CDCA. 7P.S. § 6213.K,
and L. And, as discussed below, a CDCA licensee may impose default charges. 7 P.S. §
6213.K. But the CDCA provides no authority for a CDCA licensee to unilaterally add
interest charges to an existing loan contract.

24



s

Charges for the Detention of Money

The United States Court of Appeals for the Third Circuit recently held in Pollice
v. National Tax Funding, 225 F.3d 379 (3”1 Cir. 2000), that certain charges may be
imposed after a loan has matured without running afoul of the LIPL. The Department
writes to clarify this area of the law as it relates to the CDCA.

The relevant issue in Pollice was whether the LIPL recognizes a distinction
between.

. on the one hand, charges imposed on account of a
debtor’s failure to make timely payment of money when
due (“detention”), and on the other, money received by a

creditor as consideration for agreeing to refrain from
immediately collecting a debt (“forbearance”).

Pollice, 225 F.3d at 392-393. The former constitutes the detention of money. The court
in Pollice predicted that the Pennsylvania Supreme Court would rule that charges for the
“detention” of money are not subject to the LIPL because they are not imposed as
consideration for the loan or use of money. Id, 225 F.3d at 394-395, 399.

First, the Department respectfully finds the Third Circuit’s analysis to be
thorough. However, as all federal courts readily acknowledge, the Pennsylvania Supreme
Court has the final word on interpreting Pennsylvania law and, to the best of the
Department’s knowledge, that court has not ruled on the issues decided by the Third
Circuit in Pollice as they apply to the LIPLI? or the CDCA. Therefore, the Department
reserves judgment on whether the doctrine of law concerning charges imposed for the
detention of money exists in Pennsylvania as it relates to the LIPL.

| Second, regardless of whether the doctrine concerning the detention of money
exists with respect to the LIPL, the Third Circuit in Pollice did not discuss the
applicability of that doctrine to the CDCA as the Department discusses below.

The Third Circuit held in Pollice that usury is founded on an agreement between
two parties. Pollice, 225 F.3d at 394-395. Thus, according to the court in Pollice, an
agreement is a necessary predicate in order for usury o exist:

[a]ll the terms of the statute denote consensual agreements
between the parties, indicating that a withholding or
detention by the borrower not consented to by the lender is
not within the statute’s purview. The mere fact that the

10 1t would appear that the Pennsylvania Supreme Court has discussed the detention of money under the
19 Century usury statute that preceded the LIPL. See In re Kenin’s Trust Estate, 23 4.2d 837, 844 n. 4
(Pa. 1942).
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parties have agreed to the rate to be paid after the debt is
due does not make an arrangement a forbearance.

Pollice, 225 F.3d at 394, quoting Smith Machinery Co. v. Jenk’ns, 654 F.2d 693, 696
(10" Cir. 1981) (emphasis added). :

Without passing upon the correctness of the holding in Pollice, charges for the
“detention” of money as described in Pollice are, in essence, default charges. Default
charges are strictly regulated by the CDCA even though they, unlike extension or
deferment charges,!* are not the subject of an agreement between a licensee and a debtor.
A licensee may simply impose the permissible default charges after compliance with the
requirements of the CDCA:

[this act requires that due notice of a licensee’s intention
to collect default charges be given to the consumer in the
statement of contract. A licensee may, upon notice, collect
a specified default charge on loan contracts at the rate
permitted in the act on the amount in default.

10 Pa. Code § 41.3(d) (emphasis added). See also 7 P.S. §§ 6213.K, 6215 and 10 Pa.
Code § 41.3a. Even though no agreement is in place for a CDCA licenseé to impose a
default charge, it may nonetheless impose a default charge. Thus, unlike the Pollice
court’s interpretation of the LIPL, the CDCA clearly governs charges for the detention of
money even though they are not the subject of an agreement.

The Pollice court also noted that consideration for an agreement was necessary in
order for usury to attach and fees for the detention of money were not imposed for
consideration:

[Usury statutes] apply only to those contracts which in
substance involve a loan of money or forbearance to collect
money due, and so, where there is no loan or forbearance,
there can be no usury . . . . A charge imposed because of
the late payment of a debt comes within the definition of
interest under a usury statute only where it is paid as
consideration for the creditor’s forbearance of asserting his
right of collection.

Pollice, 225 F.3d at 394, quoting 47 C.J.S. Interest & Usury § 122 (1982) (emphasis
added). Asnoted above, the CDCA expressly regulates default charges even though a

' “[a]n extension arises from a written agreement, other than the original loan contract,

between a consumer and a licensee to alter the payment schedule in the original loan
contract-or to postpone one or more scheduled payments to the end of the contract, A
deferment arises from awritten agreement, other than the original loan contract, between
a consumer and a licensee to postpone one or more scheduled payments for a specified
period of time other than to the end of the contract. Each extension or deferment shall be
negotiated separately.” 10 Pa. Code § 41.3(e) (emphasis added).

26



P

licensee merely imposes them on a debtor and not as part of the consideration given for a
CDCA loan agreement. :

Although the court in Pollice did not address the CDCA, it did note that the rule it
approved concerning the detention of money applies, “[iln the absence of language in the
usury statutes that compels a different conclusion . . . Pollice, 225 F.3d at 393. The
Department takes the position that the CDCA is the kind of a statute that compels such a
different conclusion in that it regulates all charges of any kind whatsoever, including
charges for the detention of money.

Question #J{

You state in your letter:

[wlith each sale and purchase transaction involving a pool
of CDCA loans, a CDCA licensee must provide notice to
the Department if it sells loans to a licensee, but must
obtain approval of the Department to sell loans to a nomr
licensee. As you have indicated, the Department wants to
ensure that a nomlicensee has interest rate authority (as
would a chartered financial institution) or agrees to not
charge interest in excess of six percent per year on the
loans acquired, unless licensed. Although this approval is
handled on a transaction-by-transaction basis, we
respectfully request that the Department consider acoepting
an annual oertification from the Company that, to the extent
it acquires loans subject to the CDCA from CDCA
licensees and seeks to charge interest on such credit
obligations, the Company will not charge or collect interest
at o rate that exceeds six percent per year on the
outstanding balance. -

Letter at 5.
Answer
The Department declines your request o accept an annual certification from

Client as stated in your Letter, although the Department reserves the right to reconsider
this issue in the future.

Question #12

You state in your letter:

[flinally, I also request consideration by the Department of
another issue under the Act. As all of the accounts
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purchased by the Company are charged off consumer credit
accounts or accounts of a debtor in bankruptcy, arguably
the accounts would no longer be subject to the CDCA as
there is n6 agreement to pay a sum certain of money by a
fixed or determinable time. As the loans are in default, the
agreement By the consumer to pay has been breached.
Without an agreement in place, the charged-off accounts do
not appear to be subject to the CDCA for purposes of
licensing an entity that purchases such charged-off
accounts. I would appreciate consideration of this position.

Letter at 6.
Answer
The Department takes the position that the CDCA. governs all loan contracts

entered into thereunder at all times, including when loan contracts have been breached by
one or all of the parties thereto. For instance, a default constitutes a breach of a loan

. contract'? and the CDCA, as noted above, nonetheless governs the kinds of charges that

may be imposed on a debtor for a default. 7 P.S. §§ 6213 .K, 6215; 10 Pa.Code §§
41.3(d), 41.3a. Charging off a loan is an internal accounting decision made by a lender
and does not effect the legal validity of the loan agreement,

Advisory

Pursuant to the Commonwealth Attorneys Act, 71 P.S. § 732-101 et seq., the
undersigned may only give legal advice to the Department and may not divulge that legal
advice or other confidential matters, such as attorney-client communications, to anyone
without permission from the Department. No such permission has been given in this
case. Therefore, this letter represents the policy positions of the Department and is not
intended to disclose privileged and confidential legal advice provided by the Office of
Chief Counsel. Accordingly, this letter may not be relied upon or construed as
constituting legal advice. This letter constitutes a duly authorized statement of the
Department's official position regarding the issues discussed herein and has been
authorized by the appropriate Department personnel. The Department's analysis is based
upon the facts as stated in this letter. Any change in the facts could result in an
amendment or reversal of the Department's position.

Sincerely,

David H. Bleicken
Deputy Chief Counsel

"? The CDCA defines “default” as, “failure 1o pay a contract when due or failure to pay any stated
installment when due.” 7 P.S. § 6202.
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By ‘Pe'te"r A. Holland

Isued you, you didn’t file an answer,
and you didn’t come to court.
What more do I need - to prove?

—Remark made by ani attorney for a junk-debt buyer

onsumer advocates are well aware of the rise in bogus lawsuits filed by junk-

debt buyers.* The sheer volume of these cases is astronomical. For example, in

Maryland, Midland Funding Limited Liability Gompany filed more than 7,000
lawsuits in the months of N ovember and December 2011.% On March g, 2011, one
lawyer in Maryland filed 130 lawsuits on behalf of LVNV Funding Limited Liability
Company.® Does anybody expect that Midland Funding or the lawyer mentioned above
intend to appear in court and prosecute these cases? Of course not. They are filing
these lawsuits based on two historically accurate assumptions: (1) the vast majority of
consumers will not show up or contest the lawsuits, and (2) a majority of judges will
award a default judgment in the vast majority of cases, based on documents, often
inaccurately described as affidavits, submitted by the plaintiff ¢

'This article builds on Clinton Rooney’s Defense of Assigned Consumer Debt, 43 CieareHoust Review 542 (March-April
2010). Because Rooney’s article is outstanding and remains current, | will avoid significant overlap. | refer the reader 1o
Rooney’s article for a more substantive treatment of standing, causes of action for contract and account stated, and the
defense of statute of limitation and tolling. Like Rooney, ! focus on defense of junk-debt-buyer lawsuits, but many of
the same strategies can be employed in the defense of original creditor lawsuits. While some examples in this article are
drawn from cases in Maryland, the litigation tactics of junk-debt buyers are substantially similar, if not virtually identical,
across the country.

*Midland Funding Limited Liability Company, Midland Credit Management incorporated, Encore Capital Group
Incorporated, and related entities paid a fine of $998,000 to the state of Maryland to settle charges against them of
alleged illegal conduct (Press Release, Maryland Department of Labor, Licensing and Regulation, Maryland Commissioner
of Finandial Reguiation, Attorney General Announce Settlement Agreement with National Debt Collector (Dec. 17, 2009},
http://bit.ly/zdWieO). '

*As of the date of this article, LYNV Funding Limited Liability Company is subject to a cease-and-desist order from the

e of Maryland. Alleged violations include operating without a license, knowingly filing false affidavits, intentionally
misrepresenting the amount of claims and collecting impermissible compound interest, knowingly collecting unauthorized
attorney fees and prejudgment interest at unauthorized rates, and “filing cases which the relevant assignment documents
evidence that LVNV did not have valid title of the consumer claims at issue” (Press Release, Maryland Department of Labor,
Licensing and Reguilation, Maryland Commissioner of Financial Regulation Suspends Coliection Agency Licenses of LVNV
Funding LLC and Resurgent Capital Services (Oct. 28, 2011) http://bit.ly/z3r15F).
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All across the United States, junk-debt-
buyer lawsuits have overwhelmed the
courts and wrought untold havoc on the
lives of consumers. These cases have re-
sulted in homelessness, needless bank-
ruptcies, jobloss, marital stress, divoree,
depression, hopelessness, and illegal
garnishments. That judgments against

consumers are part of a zero-sum game

is often overlooked. In these cases every
bogus judgment deprives a legitimate
creditor of the chance to get paid from
scarce resources. A Chapter 7 bankruptey
discharge does not discriminate between
legitimate and illegitimate unsecured
creditors; with very few exceptions, it
discharges any debt which is unsecured.’
Thus the legitimate creditor to whom
money is owed is materially harmed by
the junk-debt buyer, who exiracts money
based on an illegitimate claim and forces
people into bankruptey. In short, a broad
effort to defend these cases not only will
help individual consumers but also could
improve the entire U.S. economy by pre-
serving precious resources to pay what is
legitimately owed and avoiding paying
for what is not. Here I survey the land-
scape of the junk-debt-buyer industry
and advise consumer advocates engaged
in the battle against unscrupulous junk-
debt buyers.

A Brief Overview of the
Junk-Debt-Buyer Industry

Junk debt is assigned debt that is pur-
chased for pennies on the dollar with lit-
tle or no documentation of the underly-
ing contract, the payment history, or the
chain of assignment.® Often the consum-
er does not owe any money at all. Almost
universally, even if there is anunderlying
obligation, as a matter of contract law,

Defending Junk-Debt-Buyer Lawsuits

the consumer does not owe the amount
that is being claimed in the form of in-
terest, late fees, and attorney fees.

At the outset we must distinguish be-
tween original creditors and junk-debt
buyers. The former had some business
transaction with the consumer. The lat-
ter are total strangers to the consum-
er, and, hoping to make a killing, have
merely invested in a portfolio of cheap
assets. Junk-debt buyers purchase old
credit card and other accounts already
abandoned by the original creditor, and
then the junk-debt buyers sue on them.
Not uncommonly someone can get sued
twice on the same debt, get sued on an ac-
count one never had, get sued long past
the statute of limitations, or get sued on
a debt already discharged in bankruptcy.
In junk-debt-buyer cases, the standards
of professionalism for some lawyers are
solowthat it is no longer news to discover
that a lawyer filing a debt-buyer lawsuit
robo-signed the complaint, or that docu-
ments submitted by the plaintiff contain
forged or robo-signed signatures.?

Advocates must educate judges and the
public about the crucial distinction be-
tween traditional debt collection and
the attempt to collect on junk debt. Try-
ing to collect money actually owed on a
credit card to an original creditor differs
greatly from a junk-debt investor iry-
ing to collect on its own behalf. Such an
investor paid only pennies on the dollar
for the consumer’s debt and is seeking
a windfall of one hundred cents on the
dollar. Notably the returns being sought
through the use of our nation’s court sys-
tem are attractive on Wall Street. Some
publicly traded junk-debt buyers have
reported record earnings.’

5U.S. Bankruptcy Code, 11 U.S.C. § 524(a)1).

§This section contains a brief overview of the junk-debt-buyer industry. For a more detailed overview, see the following
studies: Claudia Wilner & Nasoan Sheftel-Gomes, The Legal Aid Society et al., Debt Deception: How Debt Buyers Abuse
the Legal System to Prey on Lower-income New Yorkers 13 (May 2010), http:/bit.ly/aTIND4; Rachel Terp & Lauren Bowne,
East Bay Community Law Center & Consumers Union of United States, Past Due: Why Debt Collection Practices and
the Debt Buying Industry Need Reform Now {Jan. 2011), hitp:/bit ly/GCSUXE; Rick Jurgens & Robert J. Hobbs, National
Consumer Law Center, The' Debt Machine: How the Collection Industry Hounds Consumers and Overwhelms Courts, 21,
23 {July 2010), http://bit.ly/GGthnl; and my The One Hundred Bilfion Dollar Problem in Small Claims Court: Robo-Signing
and Lack of Proof in Debt Buyer Cases, 6 JoURNAL OF BUSINESS AND Tectnotoay Law 259 (2011), http:/bit.ly/GHBLIX.

75ee Midland Funding v. Brent, 644 F. Supp. 2d 961 {N.D. Ohio 2009); Jeff Horwitz, "Robo” Credit Card Suits Menace

Banks, AMERICAN Banker, Jan. 30; 2012, http:/bit.ly/GFDOWW.

8See jnfra notes 30-32,
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Sales of accounts to junk-debt buyers oc-
cur only after the original creditor makes
the business decision not to outsource
the collection or pursue the collection it-
self.? In fact, plaintiff’s debt-buyer status
indicates that the original creditor made
abusiness decision to sell off the account

~ for a few cents on the dollar rather than ,

outsource collection of the account or
collect the account in-house.™ In light
of this, every time a junk-debt buyer in-
tones that people should pay the debts
it is trying to collect, bear in mind that
the original creditor has already decided
that the account is not worth pursuing.
Therefore the original creditor is not as-
serting a claim and will receive no ben-
efit if the case is won and no detriment if
the case is lost. ‘

The old adage “you get what you pay for”
is particularly true in junk- debt-buyer
cases: The junk-debtbuyers claimto-have
bought various accounts, but sales of ac-
counts are haphazard at best. As a recent
action by a former employee of one major
bank revealed, what is being sold is often
not what it appears to be.” The junk-debt
buyers routinely lack the documentation
to prove the terms and conditions of un-
derlying credit card contracts and usually
lack the proof necessary to show the en-
tire chain of assignment. That the origi-
nal creditor elected to sell an account is a
red flag that the account has defects and
little—if any—documentation. Indeed,
almost €very agreement between origi-
nal creditor and initial purchaser (and
between the original purchaser and each
subsequent assignee) is made without
representations and warranties, without
recourse, and often without any duty on
the part of the seller to investigate the ac-
curacy of what it is selling. In sum, once
the banks sell off summaries of alleged
accounts at fire-sale prices, they do not
want to be bothered with them again and

no longer have any financial interest in
the accounts included in the summary of
accounts sold.

A complicating aspect is that much of this
junk debt is sold through wholesalers that
purchase the junk debt from large insti-
futions and then resell the junk debt to
junk-debt buyers. The resold junk debt
is often packaged in smaller and more
focused bundles such as geographic-
specific debt (e.g., debtors with Maryland
addresses), type of debt (e.g., auto loans,
credit card loans, etc.), and age of debt
(i.e., older debt is cheaper than current
debt). The criteria for these bundles may
include debt discharged in bankruptey or
clearly beyond the statute of limitations
for any litigation-based collection effort.

The problems resulting from this over-
all lack of proof or aceuracy are myriad,
leading to thousands of dubious judg-
ments entered by default. In recom-
mending changes in Maryland’s court
rules for collecting assigned debt, the
Maryland Court of Appeals Standing
Committee on Rules of Practice and Pro-
cedure stated:

The problem, which has been
well documented by judges, the
few attorneys who represent
debtors, and the Commissiéner
of Financial Regulation, is that
the plaintiff often has insuf-
ficient reliable documentation
regarding the debt or the debtor
and, had the debtor challenged
the action, he or she would have
prevailed. In many instances,
when a challenge is presented,
the case is dismissed or judg-
ment is denied. In thousands of
instances, however, there is no
challenge, and judgment is en-
tered by default.*

*For a description of the overall problem of fack of proof in debt-buyer lawsuits, see The One Hundred Biflion Dolfar

Problem in Small Claims Court, Supra note 6.

°Although beyond the scope of this article, one part of the decision by the original creditor is the potential for lender's

insurance.

"See infra note 46,

“Maryland Court of Appeals Standing Committee on Rules of Practice and Procedure, 171st Rules Committee Report to
the Maryland Court of Appeals 7 (July 1, 2011), http://bit.ly/GUNppk.
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This observation is validated by the in-
dustry itself. Specifically, in a January
19, 2011, letter to the Maryland Court of
Appeals Standing Committee on Rules
of Practice and Procedure, the Associa-
tion of Credit and Collection Profession-
als, an industry representative, stated
its concern about the requirement that
a junk-debt buyer must give the court “a
certified or otherwise properly authen-
ticated photocopy or original of certain

documentation establishing proof the’

consumer debt at issue existed.”® The
reason why the industry opposes the re-
quirement of “proof the consumer debt
at issue existed” is that, in its own words,

[tlhe above documentation is
often unattainable for a variety
of reasons, the most impor-
tant of which is that the original
creditor no longer has the infor-
mation or did not have it when
selling an account or turning the
account over for collection. Par-
ticularly in the context of credit
cards, financial institutions are
not required under federal law
to maintain this type of infor-
mation beyond two years.t

Can a consumer successfully sue an en-
tity for breach of contract without offer-
ing any proof of the terms and conditions
of the contract? That is what junk-debt
buyers presume to do every day, hun-
dreds of thousands of times per year, in
courts across our nation.

Tips for Defending Consumers in
Junk-Debt-Buyer Lawsuits

I offer the following tips to help GLEAR-
INGHOUSE ReViEW readers protect consum-
ers from illegal and unethical abuse while
educating judges about the essential dif-
ferences between cases brought by origi-
nal creditors and those brought by junk-
debt buyers.’s

Defending Junk-Debt-Buyer Lawsuits

1. Read the Complaint
and Supporting
Documentation Carefully

Read the complaint and accompanying
documents multiple times, highlighter
in hand, while locking for intentional
deceptions, errors, and omissions that

could help your client prevail. First, look

for defects on the face of the complaint.
For example, the named plaintiff might
be a different corporation from the en-
tity named in the supporting documents.
This occurs with surprising frequency.
Second, if your state requires debt buy-
ers to be licensed as debt collectors,
check whether the debt buyer is licensed.
Suing without a license creates standing
issues, and, according to an increasing
number of courts, it constitutes a viola-
tion of the Fair Debt Collection Practices
Act.® The junk-debt buyer is subject to
the Fair Debt Collection Practices Act
because the junk-debt buyer allegedly
acquires the debt after default.

Third, look for the failure to prove the
existence of (or the terms and conditions
of) the alleged underlying contract. Fail-
ure to prove the coniract is the rule rath-
er than the exception. Often a contract is
not even attached to the complaint. More
often, some well-worn photocopy sam-
ple of a terms-and-conditions mailer is
attached. This sample is often illegible,
and almost never signed by the consum-
er. On close inspection, the printing date
on this document often reveals that it was
generated years after the account was al-
legedly opened. Also, the terms and con-
ditions submitted may not be from the
original creditor identified by the junk-
debt buyer but are presented to make the
claim appear supported.

Fourth, the debt buyer is usually unable
to prove a complete and unbroken chain
of title. Without a valid chain of title, the
debt buyer does not have standing to sue.

| etter from Association of Credit and Collection Professionals to Maryland Court of Appeals Standing Committee on

Rules of Practice and Procedure 2 (Jan. 19, 2011) {in my files).

",

\While the scope of this article is limited to junk-debt buyers, many of the same issues are in original creditor cases, as
evidenced by the story of Chase Bank and Linda Almonte (see infra note 51).

wEair Debt Collection Practices Act § 1692e(5), 15 U.S.C. §§ 1692-1692p; “IT]his Court interprets Section 1692e(5) of
the FDCPA 1o include the taking of ‘action that cannot legally be taken'” (Bradshaw v. Hilco Receivables Limited Liability

Company, 765 F. Supp. 2d 719, 730 (D. Md. 201 0.
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Attached to the complaint-may be one or
more bills of sale that purport to trans-
fer ownership of unspecified accounts,
for unspecified consideration, pursu-
ant to unspecified representations and
warranties. The lack of account details
makes tying in the assignments to the
account claimed against the person sued
impossible. Closer inspection often re-
veals discrepancies in the corporations
doing the alleged assigning, in the dates
of assignment, and other falsehoods and
omissions.

Fifth, if the debt buyer cannot prove the
terms and conditions of the underly-
ing contract, then it cannot prove any
contractual right to receive interest, late
fees, or attorney fees. In that case, at best
it would be able to prove quantum meruit
or unjust enrichment. However, because
the debt buyer almost never has an ac-
counting of all charges- and payments
showing how the payments were allocat-
ed (interest, principal, and late fees), it
is unable to prove damages for quantum
meruit or unjust enrichment. Further, is
the quantum merit claim limited to what
the junk-debt buyer paid? How does'eq-
uity support giving the junk-debt buyer
more than what it expended?

Sixth, read all documents carefully with
an eye toward the statute of limitations.
Keep in mind that if your opponent can-
not prove a contract governed by the law
of some other state, then the statute of
limitations of your state is what applies.
Further, keep in mind thatin many states
the statute of limitations is considered
procedural. If the junk-debt buyer elect-
ed to sue there, it is subject to that state’s
Limitation of actions notwithstanding
any choice-of-law provision. Cases are

frequently filed outside the statute of -

limitations.

Seventh, use a highlighter to illuminate
misleading statements and omissions
in the junk-debt-buyer documents. For
example, highlight for the judge the fact
that the bill of sale states explicitly that
there are no representations or warran-
ties of any kind, including representa-

tions about validity, collectability, or the
statuie of limitations. Similarly, where
applicable, highlight the fact that, ac-
cording to the debt buyer’s own records,
your client’s alleged account was sold to
an entity other. than the plaintiff who is
suing your client. Or you might highlight
for the judge all of the places where the
junk-debt buyer improperly redacted
information, such as the name of the data
file it allegedly purchased, the purchase
price of the portfolio, and other material
information.

There may be other fatal defects, such as
obviously forged signatures, whiteouts
and blackouts in documents, assertions
in the complaint that the plaintiff loaned
money to the defendant, and similar
indicia of bogus claims.™ Revealing the
defects in these documents does not re-
quire a deep background in consumer
law. It just requires a cup of coffee, your
undivided attention, a yellow highlight-
er, and a red pen.

2. Know the Elements of an
"Account Stated” Cause
of Action

Often the complaint is pled as an account
stated. This cause of action requires
proof of (1) prior transactions that estab-
lish a debtor-creditor relationship be-
tween the parties, (2) an express or im-
plied agreement between the parties as
to the amount due, and (3) an €Xpress or
implied promise from the debtor to pay
the amount due.”® Provirg that there has
been a past relationship, an agreement
as to the amount due, or an agreement
to pay the amount due is impossible be-
cause most junk-debt-buyer lawsuits are
filed without the plaintiff talking to the
consumer ahead of time. Further, unless
the junk-debt buyer can prove its status
as assignee, the other elements do not
even come into play.

The junk-debt buyer often argues that
the defendant never objected when the
credit card bills were filed, or when the
lawsuit was filed, or when the plaintiff
sent a demand of payment to the defen-

VBecause the debt buyer dlaims to have purchased an account already in default, the debt buyer cannot possibly be the

entity that loaned the money.

81 Am. Jur, 2d Accounts & Accounting § 26 (2012).
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dant. This argument fails because “the
mere rendition of an account, by one
party to another, does not alone establish
an account stated.”™?

3. Scrutinize the
Supporting Affidavit

An athdavit in support of summary judg-
ment has very strict requirements. Most
states track the federal rule almost ver-
batim. Federal Rule of Civil Procedure
26(c)(4) states: “An affidavit or declara-
tion used to support or oppose a motion
must be made on personal knowledge,
set out facts that would be admissible in
evidence, and show that the affiant or
declarant is competent to testify on the
matters stated.”*

Often the afhidavit begins by stating that
all facts set forth below are based “on my
personal knowledge,” but then the oath
at the end is made merely “to the best of
my information, knowledge and belief.”
Translation: “I have personal knowledge
to the best of my information, knowledge
and belief.” A short motion to strike the
affidavit is appropriate in such cases.
Moreover, calling this universal defect to
the attention of the courts is appropriate
because these bogus affidavits are almost
always identical in thousands of cases.
Judgments based on affidavits that are
defective on their face should be denied.

4. Master the Relevant Rules
of Evidence

The Federal Rules of Civil Procedure and
Evidence are cited here, but you need to
determine your state’s analogue to the
relevant federal rules. First, never forget
that an affidavit for summary judgment
has three requirements, pursuant to your
state’s analogue to Federal Rule of Civil
Procedure £6(c): (1) it must be based on

Defending Junk-Debt-Buyer Lawsuits

personal knowledge; (2) it must contain
facts admissible in evidence; and (3) it
must affirmatively show that the affi-
ant is competent to testify to the matters
stated.® Most affidavits do not hold up
under scrutiny. Even if they purport to
be based on personal knowledge (which
they often do not), a debt-buyer assignee
is highly unlikely to have personal knowl-
edge of the consumer, of the debt, or of
the business-record-keeping practices

‘of the original creditor or prior assignees.

Second, most of the debt buyer’s docu-
ments are just pages or fragments taken
from larger documents. For example, the
bill of sale is almost always an exhibit to
some larger document, and it almost al-
ways refers to an asset sale and purchase
or forward flow agreement. But those
documents, which contain the terms and
conditions governing the bill of sale, in-
cluding any representations, warranties,
and disclaimers, are never submitied.
The list of accounts described in the bill
of sale is never submitted either. Federal
Rule of Evidence 106, which dealswiththe
“remainder of or related writings,” says
that you are entitled to demand that the
remainder be introduced.® Do not allow
the plaintiffto introduce document frag-
ments without insisting that the plaintiff
introduce the entire document(s). This
applies to monthly statements as well
because monthly statements are merely
summaries compiled from other docu-
ments.

Third, always be mindful of relevance.®®
Whether your client defaulted on a credit
card is not relevant unless the junk-
debt buyer can prove that it has standing
to sue, and vice versa. Fourth, Federal
Rules of Evidence 601, 602, and 603 ad-
dress competency, personal knowledge,
and taking an oath or affirmation.*

*yd. § 29.

2Fgp, R, Cv. P, 56{c)(4). The Maryland Rules of Civil Procedure track the Federal Rules of Civil Procedure (see Mp. R. 3-306
(2012) (The Maryland Rules of Civil Procedure are issued by the Maryland Court of Appeals Standing Committee on Rules
of Practice and Procedure and are referred to as the “Maryland Rules”)). Effective January 1, 2012, Maryland Rule 3-306
has been amended to be more demanding of debt buyers’ proof.

2Fgp, R, Cwv, P. 56(0).
2Fep, R, Evid. 106,
3jd, 401,

24d, 601, 602, 603.
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These rules can be used to demonsirate
that evidence is admissible only if there
is a witness who can testify on the ba-
sis of personal knowledge. Debt buyers
literally offer affidavits as testimony at
contested trials, and some judges accept
them. But remember that, even in an
affidavit, competency, personal knowl-
edge, and an oath or affirmation must
be affirmatively demonstrated to the
courts, pursuant to Federal Rule of Civil
Procedure 56(c). Fifth, remember that
all documents must be properly authen-
ticated. Tattered, illegible, robo-signed
photocopies: of the purported business
records of third-party entities are not
self—authenticating.25

Sixth, simplify the hearsay rules. An op-
posing party’s statements are always ad-
missible.* A junk-debt buyer should not
be able to authenticate, let alone admit
into evidence; the records of third-party
entities as business records under Fed-
eral Rule of Evidence 803(b)(6) because
they were not created by the junk-debt
buyer.” Even if you cannot convince a
judge to exclude the records categorical-
ly, you can argue to exclude them under
Rule 803(b)(6) if the “source of informa-
tion [Jor the method or circumstances
of preparation of the record indicate a
lack of trustworthiness.” Put simply, the
junk-debt buyer relies on the records of
others to prove its case. Keeping these
records out of evidence because they are
hearsay not subject to any of the hear-
say exceptions means that the junk-debt
buyer cannot make a prima facie case.
Remember that documents can have
multiple levels of hearsay and that to be
admissible each statement must fit an
exception to the hearsay rule.*®

And, seventh, use Federal Rule of Evi-
dence 201 to ask the court to take judicial
notice of facts such as that your junk-
debt-buyer plaintiff employs felons,
was fined by the Federal Trade Commis-
sion, settled a nationwide class action for
fraudulent affidavits, or whatever else
you deem highly relevant to your case.®
Give the court the articles cited in this
article, and ask it to take judicial notice
of the junk-debt industry’s practices.

Junk-debt buyers sometimes argue that
they are the good guys. They claim that,
by holding people accountable for their
irresponsible financial behavior, they
help keep down the cost of credit for ev-
erybody. Again, this is the time to em-
phasize that your plaintiff is an investor
in the equivalent of penny stocks. The
fantasy that the debt-buyer system is
keeping the cost of credit down evapo-
rated when the bank decided to sell off
the debt at a fraction of its face value. For
example, in the third quarter of 2011, As-
set Acceptance Capital Corporation paid
three cents on the dollar for junk debt.®°
Encore Capital Group paid four cents on
the dollar in the fourth quarter of 2011.%
And Portfolio Recovery Associates In-
corporated paid seven cents on the dollar
in the fourth quarter of 2011.%

5. Do Not Fall into the “Rules of
Evidence Do Not Apply in Small
Claims” Trap

Lessthan 1 percent of consumers who ap-
pear in collection courts are represented
by counsel. These courts are unequal
playing fields not only because consum-
ers have no lawyers but also because
junk-debt buyers have convinced judges,
consumers, and consumer attorneys that

#Fep, R. Civ. P. 901, 902(11).
*Fep, R. Evib, 801.

2id. 803(b)(6).

2, 803.

#/d. 201.

*Press Release, Asset Acceptance Capital Corporation, Asset Acceptance Capital Corp. Reports Third Quarter 2011 Results
(Nov. 1, 2011), http//bit.ly/HbwMmp ($38.5 million to purchase $1.3 billion face value).

*'Press Release, Encore Capital Group Inc., Encore Capital Group Announces Fourth Quarter and ﬁu!l Year 2011 Financial
Resuits (Feb. 8, 2012), http//bit.ly/GUhxBx ($136.7 million to purchase $3.8 billion).

32Press Release, Portfolio Recovery Assodiates Inc., Portfolio Recovery Associates Reports Fourth Quarter and Full Year 2011
Results (Feb. 16 2012) (http://bit.ly/GUADOW) ($89.9 million to purchase $1.21 billion).
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the rules of evidence do not apply in small
claims.® The junk-debt buyers downplay
the fact that, even in a small-claims tribu-
nal, witnesses must be competent to tes-
tify on the basis of personal knowledge of
the matters asserted. They also downplay
the fact that the judges are responsible for
gatekeeping functions put in place to en-
sure due process of law. Yet, on a regular
basis, judges in junk-debti-buyer cases
admit documents and document frag-
ments into evidence, including docu-
ments identified as affidavits, even when
there is no witness to authenticate the
documents, let alone provide any testi-
mony demonstrating indicia of reliability.

The “anything goes in small-claims
court” trap is easily avoided by point-
ing out to the judge that, even in a small
claim, documents can only come into
evidence through a witness who is com-
petent to testify to the matters asserted,
and whose testimony is based on per-
sonal knowledge. For example, in Mary-
land, Rule g-101 states that the rules of
evidence do not apply in small-claims
actions except for those rules relating to
the competency of witnesses.* Use your
state analogue to Federal Rules of Evi-
dence 601, 602, and 603.%

Witnesses must be competent to testify to
the matters at issue, have personal knowl-
edge, and take an oath, even in small
claims where the rules of evidence might
not otherwise apply. Further, axiomatic to
most (butnot all) judges is that documents
can be introduced only through a spon-
soring witness, who is subject to cross-
examination (except cross-examination
is not required in summary judgment of
athidavit judgment cases).

6. Emphasize the Plaintiff’s
Lack of Standing

Over the past few years, as robo-signing
has become more common, a paradigm
shift has occurred. For more and more

Defending Junk-Debt-Buyer Lawsuits

judges, the image of an assault on the
integrity of the courts is replacing the
image of deadbeat consumers. Always
remember that you are fighting to (1)
ensure due process; (2) avoid the very
real danger of getting sued twice on the
same debt, or sued on someone else’s
debt (such as in the increasing number
of identity theft cases), or sued on time-
barred debt; and (3) make sure that if a
judgment is entered against your client,
it is not illegally inflated by unsubstanti-
ated interest, late fees, or attorney fees.
And always remember what you are fight-
ing against: (1) an assault on the integrity
of the courts; (2) robo-signing; (3) lawsuit
abuse; (4) litigation for profit; and )
the lawsuit lottery system perpetuated by
a business model that is characterized by A
suing without sufficient proof of stand-
ing, liability or damages, and banking on
aflooded court system to provide a default
judgment in an amount that is between
ten and fifty times greater than what was
paid for the claim. '

7. Research Every Entity and
Every Person Who Signed
Any Document

As more and more court documents are
being scanned by clerk’s offices, robo-
signing and suspect signatures become
casier to detect. For example, type the
name of the person who signed your af-
fidavit into Google with the name of the
debt buyer, and then compare signatures.
Often, you discover that your atfiant has
somebody else signing his signature. Fur-
ther, you may come across some deposi-
tion testimony online where your affiant
admitted that he signed hundreds or even
thousands of affidavits a day without veri-
fying anything to which he had sworn.*

8. Develop a Strategy for Each Case

In debi-buyer cases, some plaintiffs’
lawyers enter their appearances long be-
fore trial. Others merely show up when

5350e Wilner & Sheftel-Gomes, supra note 6, at 1, stating that, of a sample of 365 court cases, not a single person was
represented by counsel. Anecdotally, in my numerous experiences observing court proceedings, | saw only one consumer
represented by an attorney (other than consumers represented by the University of Maryland School of Law's Consumer

Protection Clinic).
#pip. R, 5-101 (2012).

fep, R. Evib. 601, 602, 603.

s55ae Brent v. Midland Funding Limited Liability Company, 2011 U.S. Dist. LEXIS 98763 (N.D. Ohio Sept. 1, 2011).
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the case is called, knowing in advance that
the plaintiff will be unprepared to try its
case that day, even though court rules state
that plaintiffs shall be prepared. This
strategy results in a defense verdict before
some judges, while other judges merely
grant a continuance to allow the plaintiff
to secure a witness. Know your judge, and
tailor your strategy accordingly.

The same reasoning applies to whether
or not to bring your client to the trial.
Because the trial is usually about the debt
buyer’s standing and proof of assign-
ment, your client cannot testify about
anything that is relevant. The days when
judges would demand that defendants
admit that they had credit cards and did
not pay their bills are, we hope, coming
to an end in more jurisdictions. More
and more judges are now willing to begin
with the issues of standing and get to the
underlying original obligation only after
a complete and valid chain of assignment
has' been established—an occurrence
which, by all reports, has never been
seen by a consumer attorney.

If discovery is allowed in your case, de-
cide whether you want it or not. The
downside of engaging in discovery is that
the process forces the plaintiff to pre-
pare. The upside is that, if it does not
result in an outright dismissal, you may
actually get documents such as the as-
set sale and forward flow agreement and
other documents that debt buyers never
want you to see. Gonsider propounding
requests for admission, if applicable in
your state.

Decide if you want to file a pretrial mo-
tionto dismiss or engage in other motion
practice. A good way to educate judges
about junk-debt buyers is simply to file
trial briefs that are clear enough to be
understood by a first-year law clerk.®
Consider developing a Brandeis brief
that you can use in €Very case, accompa-
nied by a specific bench memorandum

that describes the evidentiary deficien-
cies in the junk-debt buyer’s case.

9. Determine at the Outset
Whether Your Client Is
Judgment Proof

Many people victimized by junk-debt
buyers are elderly or disabled and sur-
vive on government benefits. Exemp-
tions from judgment include social secu-
rity, pensions, Veterans’ Administration
benefits, and (in Maryland) $1,000 in
family or household goods, $5,000 for

-tools of the trade, and a $6,000 wild

card.#® If your client is judgment proof,
communicate this to the other side and,
if necessary, file a notice of exempt in-
come with the court prior to trial. Some
junk-debt buyers will dismiss the case
once they are apprised. of the defen-
dant’s judgment-proof status because
they may have hardship status guidelines
for dismissal. If this tactic is not suc-
cessful, then you should mount a vigor-
ous defense to avoid further impairment
of credit and to alleviate psychological
stress for the client.

10. Communicate with
Opposing Counsel

Even in a small-claims case, maintain-
ing respect and civility can result in the
other side’s willingness to send you what
it has in terms of documentation. Once
you have the relevant documents, you
may consider calling opposing counsel
and asking them to dismiss. This some-
times has very quick results, especially if
you couple an argument about the weak-
nesses of the plaintiff’s case with your
client having no nonexempt assets.

11. Master the Most
Common Defenses

Issues such as securitization (who is the
real party in interest?), standing to sue
(doyou really own this debt?), and injury
in fact (thcy invested 2 cents on the dol-
lar but are suing for the full 100 cents on

#In Maryland, “[i)f the defendant files a timely notice of intention to defend pursuant to Rule 3-307, the plaintiff shall
appear in court on the trial date prepared for a trial on the merits” (Mo. R. 3-306(e)(1) (2012)).

**As the saying goes, “Argue for the judge. Write for the dlerk.”

*Brandels briefs contain statistics and information relevant to

that can be applied to multiple cases.

“*Mb. Cope Awn. Crs. & Jup. Proc. § 11-504 (2012).

the issues at hand, in addition to general legal arguments
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the dollar; how have they been injured 100
cents on the dollar?) can raise profound
and fascinating jurisdictional issues that
should not be overlooked. But these cases
are easily won by reading the documents
carefully, employing common sense, un-
derstanding some basic legal principles,
and maintaining a determination to turn
around a train that sometimes seems to
have already left the station. Here ave the
common defenses that you need to master:

Contract Not Proven. Use your civil pat-
tern jury instructions and demand that the
plaintiff prove each element of a contract,
each element of a material breach, and
each elementof damages and mitigation of
damages. The plaintiff may have a difficult
time proving mitigation of damages when
it is merely an investor that paid only pen-
nies on the dollar as an investment under
a buyer-beware contract, and the plaintiff
cannot claim that the consumer caused any
damages. Rather, the entire enterprise was
speculation on the part of the investor.

Account Stated Not Proven. Account stat-
ed requires anewrelationship between the
junk-debt buyer and the consumer, and a
specific agreement by the consumer to pay
aspecific amount. Usually the consumer
has no recollection of any demand being
made by the junk-debt buyer, let alone the
terms of the alleged agreement.

AssignmentNot Proven. Theyellow high-
lighter will take care of this. In hundreds
of cases reviewed, I have never seen an
instance where the junk-debt buyer could
prove avalid chain of assignment from the
original creditor to the junk-debt buyer.

Damages Not Proven. Damages, like li-
ability, must be proven by a preponder-
ance of the evidence, and they cannot be

Defending Junk-Debt-Buyer Lawsuits

speculative or based on guesswork. The
plaintiffis hard put to argue that damages
are anything other than speculative when
there is no contract in evidence setting
forth the actual terms and conditions of
the original contract (such as interest
and late fees allowed) and no complete
history of all payments setting forth the
usage of the card, breaking down pay-
ments into principal versus interest. In
most states, one may not collect interest
(excluding prejudgment interest), late
fees, or attorney fees except pursnant to
specific terms in the contract. Often the
junk-debt buyer has only a charge-off
amount with no hint of what portions
are principal, interest, junk fees, and at-
torney fees.# If the junk-debt buyer has
added interest charges, it is charging
interest on interest. There is no way the
junk-debt buyer can explain this if all it
received was a balance.

Statute of Limitations. Violations of the
statute of limitations are rampant. In fact,
a junk-debt buyer can target debt that is
time-barred; this type of debt is much
cheaper to buy. While the statute of limi-
tations may vary from state to state, the
date of default is fairly easy to ascertain.
Given that the charge-off oceurs 180 days
after default, we can safely assume that the
date of defanlt was at least 180 days prior
to when the original creditor first sold the
account.#* Always remember that suing on
a time-barred account—or even the threat
to do so—is likely a Fair Debt Collection
Practices Act violation.#

Identity Thefi. The Federal Trade Com-
mission’s most recently published edition
of the Consumer Sentinel Network Data Book
states that identity theft was the most com-
mon complaint received by the Consumer

a1 Charge-off amount” is an industry term without a clear definition. Practitioners generally define the term as the balance
on the account on the date that the bank wrote off or charged off the account. The Maryland Rules define "charge-off”
as "the act of a creditor that treats an account receivable or other debt as a loss or expense because payment is unlikely”
(Mp. R. 3-306(a)(1) (2012)).

“2The Uniform Retail Credit Classification and Account Management Policy sets the charge-off at 180 days after delinquency
(Federal Financial Institutions Examination Council, Uniform Retail Credit Classiication and Account Management Policy:
Final Notice, 65 Fed. Reg. 36903 (June 12, 2000), http/1.usa.gow/GTwzVz), See also Internal Revenue Code, Bad Debits,
26 U.5.C. § 166 (2012) (providing deduction for worthless debt); 26 C.FR. § 1.166-2(d) (2012) {evidence of worthlessness
of debt as applied to banks); Rev. Rul. 2001-59, http://1.usa.gowGUAUGwW (Craig Wojay, Office of the Associate Chief
Counsel (Financial Institutions and Products), is the principal author of this revenue ruling).

@A debt collector may not use any false, deceptive, or misleading representation or means in connection with the
collection of any debt” {15 U.S.C. § 1692(e)); see, e.g., Kimber v. Federal Financial Corporation, 668 F. Supp. 1480, 1487
(M.D. Ala, 1987) (“a debt collector's filing of a lawsuit on a debt that appears to be time-barred, without the debt collector
having first determined after a reasonable inquiry that that limitations period has been or should be tolled, is an unfair and
unconscionable means of collecting the debt”).
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Sentinel Network in 2010, accounting for
19 percent of all complaints.#* Debt col-
lection was the runner-up, accounting for
11 percent of all complaints. The Federal
Trade Commission “estimates that as
many as g million Americans have their

-idéntities stolen each year.s Despite

this fact, some junk-debt buyers will not
dismiss their claims when these con-
sumers appear in court pro se.

Usury. Any interest rate over about 30
percent used to be considered usurious.
Thanks to the U.S. Supreme Court, today
anything goes.¢* Interest rates of goo,
600, or 700 percent may be shocking to
the conscience, but they are no longer
the exclusive province of street-corner
loan sharks. Some of our nation’s biggest
banks are behind the Internet firewall of
many payday lenders.#” While principles
of National Bank Act preemption apply to
certain entities, there are still plenty of
instances where the originators of these
loans were not exempt from state usury
caps, and thus the junk-debt buyer is not
entitled to collect.

Authorized User Not Liable. Cosigners
are joint obligors on a loan. Authorized
users are not. Junk-debt buyers fre-
quently sue authorized users, perhaps
because the data files do not always dif-
ferentiate between authorized users and

cosigners. Raising and proving autho-
rized user status means no liability.

Fraud and Illegality. Still valid—and
highly relevant—in junk-debt-buyer
cases are two common-law defenses:
fraud and illegality. One increasingly
documented problem is the hiring of
convicted felons. For example, in 2011
the Minnesota Department of Com-
merce took action against eight collec-
tion agencies and stated that, “[i]n nu-
merous instances, credit card numbers,
bank accounts, and personal financial
information of vulnerable, ﬁnancially
stressed people were handed over to
criminals. It should come as no surprise
what happened next.”#® More recently,
the same watchdog fined NCO Financial
Systems Inc. $250,000.00 for employing
convicted felons.#

12, Screen Every Case for
Affirmative Claims

The Fair Debt Collection Practices Act
and many state consumer protection acts
prohibit a wide range of unfair or decep-
tive practices in the collection of alleged
debts.5® At the initial interview and be-
yond, inquire about any contacts the con-
sumer has had with the junk-debt buyer
or its lawyers. Knowingly suing on time-
barred debt, threats of jail, abusive lan-

“FeperaL Trane Commission, ConsumMer SENTiNeL NETWORK DATA Boox For January-Decemser 2010, at 3 (March 2011 ), http://1.usa.

gov/GUnWuR,

“*Federal Trade Commission, Fighting Back Against Identity Theft (n.d.), httpu/1.usa.gowHabech.

A national bank may export the home state’s interest rate, regardless of state usury caps, the U.S. Supreme Court
held in 1978 (Marquette National Bank of Minneapolis v. First of Omaha Service Corporation, 439 U.S. 299, 308 & n.24
(1978)). For a fascinating look at the predictable consequences of this holding, see Patrick McGeehan, Soaring Interest

Compounds Credit Card Pain for Millions, New Yok Times,
the Credit Card, Frontline (Nov. 23, 2004), http:/fto.pbs.o
there state caps in the following states, which are home 1o th
Utah (American Express), Virginia (Capital One), Delaware (C
(Providian) (Frontline, Map: Snapshot of the Industry (Nov. 23,

Nov. 21, 2004, http:/nyti.ms/H8ogNJ, and Secret History of
HBB7dV. There is no federal cap on interest rates, nor are
e following credit card companies: South Dakota (Citibank),

hase, MBNA, Morgan Stanley, HSBC), or New Hampshire
2004), http://to.pbs.org/GToyDi).

“Nathaniel Popper, Big Banks Play Key Role in Financing Payday Lenders, Los AnGELes TiMes, Sept. 15, 2010, http:/lat.ms/
GTCyag. For a discussion of banks’ direct involvernent in originating payday loans, see Rebecca Borné et al., Center for
Responsible Lending, Big Bank Payday Loans: High-Interest Loans Through Checking Accounts Keep Customers in Long-

Term Debt (July 2011), hitp://bit.ly/HeScOP.

“*Press Release, Minnesota Department of Commerce, Commerce Takes Action Against Eight Collection Agencies (Oct. 6,

2011), http://bit.ly/HbpPSw,

“*Press Release, Minnesota Department of Commerce, Commerce Department Working to Keep Convicted Felons out
of Your Wallet (Feb. 17, 2012), hitp://bit.lyHUBOV. According to NCO's website, the company uses the “NCO Trigger
Program” to “help companies recover accounts after afl collection efforts have been exhausted and the accounts have
been charged off” (NCO, Collection Services {2012), hitp://bit.ly/HeUBqy).

*Fair Debt Collection Practices Act, 15 U.S.C. § 1692d1.
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guage, contacting employers, and other
blatantly illegal conduct are on the rise.
Often the junk- debt buyer takes payments
priorto suing and then fails to credit those
payments {or even mention them) in the
lawsuit. As noted abave, these junk-debt
buyers are not immune from the Fair Debt
Collection Practices Act.

13. Consider Subpoenaing the
Forward Flow Agreement -

As with some of the prior tips, the argu-
ment against subpoenaing the forward
flow agreement is that it may force the
plaintiff to prepare and hurt your client’s
case. Anecdotal experience, however, is
that junk-debt buyers never want you to
see all of the disclaimers contained in the
forward flow agreement. In essence, the
agreement and related documents showno
warranty of anything at all, and sometimes
there is an express representation that no
investigation has been made by the seller
to verify the validity or accuracy of any ac-
count being sold. Reports concerning the
sale of charged-off debt by JP Morgan
Chase show the depth of this problem. In
2010 the New York Times reported the story
of Linda Almonte, who blew the whistle on
JP Morgan Chase’s sale of 23,000 delin-
quent accounts, which had a face value of
$200 million:

“We found that with about 5,000
accounts thelje were incorrect
balances, incorrect addresses,”
she said. “There were even cas-
es where a consumer had won a
judgment against Chase, but it
was still part of the package being
sold.”s

Stories like this underscore that most
sales of junk debt are made without any
representations or warranties and often
without any duty by the seller to investi-

Defending Junk-Debt-Buyer Lawsuits

gate the validity of the debt or the accu-
racy of its records.

14. Settlements of Affirmative Claims
Should Include Certain Terms

One of the biggest problems of junk debt
isits zombielike nature. It just keeps reap-
pearing and is hard to kill. Thus, whenever
you settle an affirmative claim, the con-
cept of finality should be foremost in your
mind. You want judgment in favor of your
client (and release of judgment against
your client, if applicable). You should also
insist on deletion of the trade line with the
three credit reporting agencies.s In the
settlement agreement include language
stating that this is the settlement of a dis-
puted debt. If your client did not owe the
money as alleged, it should not be por-
trayed as otherwise. The agreement should
also include a statement that no IRS Form
1099 will be issued (which is sent when an
undisputed debt is forgiven, possibly re-
sulting in taxable income to your client).s?

15. Use Manuals and Listservs

The National Consumer Law Center’s
manuals addressing junk-debt-buyer
cases, Collection Actions and Fair Debt Col-
lection, are essential references for any
consumer advocate.5 To these invaluable
resources, add a copy of your state’s court
rules. Keep these items on your desk, and
use them often. The National Consumer
Law Center also maintains valuable list-
servs on debt defense and the Fair Debt
Collection Practices Act. Join them.

Final Thoughts

Until now junk-debt buyers have faced
little to no opposition. They have had
little financial incentive to verify the va-
lidity of their claims. They have flooded
the courts with bogus documents to ex-

s\David Segal, Debt Collectors Face a Hazard: Writer's Cramp, New Yore Tives, Nov. 1, 2010, at A1, http:/nyti.ms/HhzFnK.

s%eep in mind that the same debt may appear more than once on your dlient’s credit report. It may have been reported
by the original creditor and by more than one junk-debt buyer. A dismissal may allow the junk-debt buyer to continue
reporting the debt because there has been no determination by the court of the validity of the debt. If the court enters
judgment for the alleged debtor, there has been a determination and any reference on the credit report to the debt and

the junk-debt buyer should be deleted.

535ee Rosert J, Hoses &7 at., Nanonat Consumer Law CeNTER, The Praciice oF CONSUMER Law 153-70 (2d ed. 2006).

54JONATHAN SHELDON EF AL, Namonal Consumer Law CENTER, CotLecTion Actions (2d ed. 2011); Roseat J. Hoses e7 AL, NATIONAL

Consumer Law Center, Fa Dest CousecTion (7th ed. 2011).
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tract hundreds of millions of dollars
from unsophisticated consumers, fewer
than 1 percent of whom are represented
by a lawyer.ss Allowing debt buyers to
run roughshod over consumers and the
courts is a denial of due process. It en-
riches junk-debt buyers at the expense
of consumers, legitimate creditors, and
our judicial system. I hope that the tips
offered here will be of some guidance in
going out and restoring access to-justice
for the consumers and families who of-
ten are being forced—wrongly—to decide
between paying legitimate creditors,

paying junk-debt buyers, and filing for
bankruptey. Trying and winning these
cases will have the systemic impact of
helping restore a sense of justice and
fairness which lies trapped beneath the
heavy weight of the junk-debt buyer.

Author's Acknowledgments

Thank you to all of my colleagues and for-
mer students who continue the pursuit of
Justice and due process, sometimes in the
face of ridicule and disdain, often with fi-
nancial sacrifice.

SWilner & Sheftel-Gomes, supré note 6, at 3, 9. In a study of New York City debt collection cases, researchers found
that creditors obtained default judgment in 81.4 percent of cases in their sample. Less than 1 percent of people sued by
creditors had legal counsel (id. at 7-8). In my experience, in Maryland less than 1 percent of defendants are represented

in debt-buyer cases.
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Pre-Trial Procedures in Breach of Contract Actions
Filed in the Philadelphia Municipal Court

This memorandum sets forth the procedures in breach of contract actions filed in
the Philadelphia Muﬁicipal Court to be followed by litigants, court personilel and trial
commissioners prior to trial before a judge. Inv promulgating these procedures, the court
is mindful of the requirements and limitations set forth in the Pennsylvania and
Philadelphia Mimicipa_l Court Rﬁles of Civil Procedure and thé fact that there are no
answers, new matter or preliminary objections in the Philadelphia Municipal Court.

With the exception of contracts controlled by the Statute of Frauds, breach of
contract actions may be based on oral or written contracts. Pa.R.Civ.P. 1019(i) requires
that “[w]hen any claim...is based upon a writing, the pleader shall attaéh a copy of the
writing, or the material part thereof, but if the writing or copy is not accessible to the
pleader, it is sufficient to so state, together with the reason, and to set forth the sub.stance
in writing.” Philadeiphia Municipal Court Rule of Civil Procedure 109(a)(4) is consistent
with Pa.R.Civ.P. 1019(i) and provides that:

Where the claim is based upon a writing, a copy of the writing of pertinent

portions thereof shall be attached. If the writing is not available, it is

sufficient to so state, together with reasons, and to set forth the substance

| of the Writing.'
Additionally, Philadelphia Municipal Court Rule éf Civil Procedure 109(a)(2) requires
that a statement of claim contain an “[i]temization of the sums claimed” and an “attached
copy of an invoice or statement of account.’;

The Philadelphia Municipal Court has a pre-printed affidavit for the convenience

of the plaintiff in those instances in which the writing upon which the breach of contract

action is based or the pertinent invoice or statement of account is unavailable at the time
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that the Statement of Claim is filed. The affidavit is titled “General Affidavit for

Municipal Court Rule #109.” It requires the affiant to check off a box stating that the

invoice, statement of account, writing or contract is unavailable and to explain the reason

that it is unavailable. Top often, the appropriate box is checked off without any
explanation of the reason for the document’s unavailability.

| Pa.R.Civ.P. 1037 provides the procedure for the entry of a default judgment and
for the assessment of damages. Rule 1037(b) proifides that “[t]he prothonotary, on
praecipe of the plaintiff, shall enter Judgment against the defendant for failure to file
within the required time a pleading to a complaint which contains a notice to defend...for
any relief admitted to be due by the defendant’s pleadmg ” In the Phlladelphla Mumc1pal
Court, a defendant is not requlred to ﬁle an answer to the statement of claim and does not
have the opportunity to set forth new matter or challenge the statement of claim by ﬁhng
preliminary objections. Additionally, there is no requirement in the Philadelphia
Municipal Court that the plaintiff serve a ten-day letter before seeking a default
judgment. See Pa.R.Civ.P. 237.

In many breach of contract actions, the amount claimed by the plaintiff is a sum
certain or an amount that can be made certain by computation. When, however, a sum |
certain is not claimed, Rule 103 7(b)(.1) provides that damages shall be assessed at trial.
Rule 1037(b)(1) provides that: |

The prothonotary shall assess damages for the amount to which the

plaintiff is entitled if it is a sum certain or which can be made certain by

computation, but if it is not, the damages shall be assessed at a trial at

which the issues shall be limited to the amount of the damages.

Rule 1037 also provides a procedure in those cases in which damages are sought

for the cost of repairs to property. In such cases, damages may be assessed in the amount



set forth in an affidavit by the person making the repairs. Pursuant o Rule 1037(b)(2)(ii),

the affidavit “shall contain an itemized repair bill setting forth the charges for labor and

materials used in the repair of the property; it shall also state the qualiﬁcations of fhe

person who made or supervised the repairs, that the repairs were necessary, and that the

prices for labor and material were fair and reasonable and those customarily charged.”
Additionally, Rule 1037(b)(2)(iii) requires that the plaintiff provide a copy of the

| affidavit to the defendant within ten days of the hearing;

1. The Statement of Claim

In a breach of contract claim, the Statement of Claim shall set forth, at a
minimum, the following: (1) the name and last known address of the parties; (2) an
averment of the date on which the alleged contract was entered into by the parties; (3) an
averment of the material terms of the allegéd contract and whether or not the alleged
contract is oral or written; (4) an averment that the alleged contract was breached and an
explanation of the nature of the alleged breach; and (5) an averment that the plaintiff
suffered damages as a result .of the alleged breach and an itemization of the alleged
damages, separated by the categories of principal, interest, late fees, attorney’s fees,
collection fees and any other amount.

The following must be attached as exhibits to the Statement of Claim: (1) the last
statement or last invoice and (2) a copy of the contract or the material part of the contract
if the contract is alleged to be in writing. When the plaintiff is not the original creditor
and the last statement or last invoice is not available, a verification from the original or
present creditor in the form attached to this memorandum may be used in place of the last

statement or last invoice. If the last statement, last invoice, verification or contract is not
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accessible to the plaintiff at the time of filing, the plaintiff shall so state and prov1de the
reason for the unavailability of any of those documents. The plaintiff may use the
Philadelphia Municipal Court affidavit titled “General Affidavit for Municipal Court
Rule #109.”

| Philadelphia Municipal Court personnel do not review every Statement of Claim
that is filed. The Philadelphia Municipal Court retains the authority to reject a Statement
of Claim at the time that if is filed or at a later time if it fails on its face to meet the above
criteria. A review of whether or not a Statement of Claim meets the above criteria,
however, will ordinarily not be made until the case is before a trial commissioner or
judge.

II. Listing Before a Trial Commissioner

Cases based on contract claims will ordinarily be scheduled initially before a trial
commissioner. In the event that there is service on the defendant, the defendant fails to
appear and the plaintiff seeks a cfefault judgment, the trial commissioner will examine the
Statement of Claim and attached documents to determine whether or not the pleader has
complied with the requirements set forth above. In the event that the plaintiff has averred
that certain documents were unavailable at the time of filing or filed an affidavit pursuant
to Rule 109, the pleader may submit to the trial commissioner the required documents
that were missing at the time that the Statement of Claim was filed. If the plaintiff does
not have the required documents, the trial commissioner shall dismiss the matter without
prejudice unless the plaintiff withdraws the matter without prejudice.

The trial commissioner shall not accept any document intended to show the

amount allegedly due that was generated by an attorney’s office or any entity other thana



.

document generated by the original creditor or a verification in the form attached to this
memorandum. In the event that there is a disagreement between the trial commissioner
and a plaintiff as'to‘ Whgrher or not the trial commissioner should accept a document, the
case shall be transferred to a judge who will decide whether or not the document is
acceptable.

If the Statement of Claim sets forth the necessary averments and has attached to it
the necessary documents, the trial commissioner shall enter a default judgment in the
amount that is supported by the documentation submitted by the plaintiff. For example,
assume that a plaintiff seeks the principal amount of $1,000, interest in the amount of $60
and attorney’s fees in the amount of $250, and that the supporting documentation
provides for the recovery of the claimed principal and interest at a certain rate, but not for
attorney’s fees. In that situation, the trial commissioner shall enter a defarult judgmént in

the amount of $1,060 plus court costs, which is the principal and interest but not the

- attorney’s fees.

The plaintiff does not need to include a calculation of how the amounts clairrred
were computed and the trial commissioner does not need to calculate those amounts.
Therefore, in the example in the preceding paragraph, the plaintiff need only aver that |
$60 interest is due and attach supporting documentation showirrg that interest at a certain
rate is permitted. The plaintiff does not have to include calculations showing that $60 as
opposed to $40 in interest is due and the trial commissioner does not have to make such
calculations before entering a judgment that includes a $60 interest award.

In the event that damages are not for a sum certain or for an amount that can be

made certain by computation, the trial commissioner shall refer the matter to a judge for
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an assessment of damages hearing. Additionally, in the event that the plaintiff disagrees
with the amount of the judgment that the trial commissioner intends to enter, the matter
shall be referred to a judge to make a deciéion as to the amount.

The plaintiff also may seek to withdraw the case without prejudice. If the
defendant appears, the parties may settle the case and have it marked settled,
discontinued and ended; enter into a judgment by agreement; or have the case tried before
a judge.

III. Conclusion

The procedures set forth above are meant to be consistent with the applicable
rules of civil procedure and to provide guidance to those litigants who bring contract
claims in the Philadelphia Municipal Court and continuity in the manner in which such
claims are handled prior to trial. These procedures are not meant to apply to trials of

breach of contract claims before judges of the Philadelphia Municipal Court.

/s/ Bradley K. Moss
BRADLEY K. MOSS, S.J.

Dated: January 21, 2009
Effective as of: February 23, 2009



Verification
(To be used by a person associated with the original creditor)

1, [name of person making Veﬁﬁcaz‘ion], hereby verify that:

1. Iam empléyed by [name of original creditor] as [ title] and am authorized
to make this Verification on behalf of [name of original creditor].

2. I reviewed the following [check all that are applicable]: [ ] (2)

computerized documents; [ ] (b) hard copy documents; and [ ] (c) other (specify)

relating to Account No. . The foregoing Account was

opened on [date] in the name of [name Qf debtor].

3. Based on my review of the foregoing documents, there is due and payable
the principal sum of $_, exclusive of interest, late fees, collection fees and any
other additional fees pefmitted under the terms of the agreement with the debtor named in
paragraph 3 above and [name of the original creditor]. The documents that I reviewed
were produced by [name of original creditor].

4. Based on my review of the foregoing documents, there are no payments
that have not been credited.

5. The facts set forth in this Verification are true and correct to the best of

my knowledge, information and belief. . This Verification is made subject to the penalties

for making an unsworn falsification to authorities in violation of 18 Pa. C.S. § 4904.

[name of person making Verification ]

Date:
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Verification
(To be used by a person associated with the present creditor)

L, [name of person making Verification], hereby verify that:

1. I'am employed by [name éf present creditor] as [title] and am authorized
to make this Verification on behalf of /i name of present creditor]. [Name of present
creditor] is the successor in intefest_to [name of original creditor].

2. I'reviewed the following [check all that are épplicable]: [ 1@
computerized documents; [ ] (b) hard copy documents; and [ 1(c) other (specify)

relating to Account No. . The foregoing Account of

[name of original creditor] was opened on [date] in the name of [name of debtor]. The
documents that I reviewed were produced by [name of original creditor].

3. Based on my review of the foregoing documents, there is due and payable
the principal sum of $__  exclusive of interest, late fees, collection fees and any
other additional fees permitted under the terms of the agreement with the debtor named in
paragraph 3 above and [name of the original creditor].

4, Based on my review of the foregoing documents, there are no payments
that have not been credited.

5. The facts set forth in this Verification are true and correct to the best of
my knowledge, information and belief. This Verification is made subject to the penalties

for making an unsworn falsification to authorities in violation of 18 Pa. C.S. § 4904,

[name of person making Verification]

Date:
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Verification
(To be used by a person associated with the present creditor)

1, [name of person making Verification], hereby verify that:

1. Tam employed by [name of present creditor] as [l title] and am authorized to
make this Verification on behalf of /name of preseni‘ creditor]. [Name of present creditor] is the
successor in interest to [name of original creditor].

2. T reviewed the following [check all that are applicable]: [ ] (a) computerized

documents; [ ] (b) hard copy documents; and [ ] (c) other (specify)
relating to Account No. . The foregoing Account of [name of original creditor]
was opened on [date] in the name of [name of debtor]. The documents that I reviewed were
produced by [name of orz‘éz'nal creditor].

3. Based on my review of the foregoing documents, there is due and payable the
principal sum, known as “the charge off balance,” of § . This amount includes the
following (check all that are appropriate): [ ]interest; [ ]late fees; [ ] collection fees; and
[ ]any other additional fees permitted under the terms of the agreement with the debtor named in

paragraph 3 above and [name of the original creditor]. This sum does not include the following

(check all that are appropriate): [ ] interest; [ ] late fees; [ ] collection fees; and [ ] any other

additional fees permitted under the terms of the agreement with the debtor named in paragraph 3
above and [name of the original creditor].

4. Based on my review of the foregoing documents, there are no payments that have
not been credited.

5. The facts set forth in this Verification are true and-correct to the best of my
knowledge, information and belief. This Verification is made subject to the penalties for making

an unsworn falsification to authorities in violation of 18 Pa. C.S. § 4904.

[name of person making Verification]

Date:
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proceedings in the district court in Upper Mariboro, Maryland and in Philadelphia’s
municipal court. We have also received reports of similar proceedings in courts in Texas,
Georgia, and Tennessee.*z |n ourview, this approach to resolving debt buyer lawsuits is
inherently abusive. In a very literal-sense, it alvl'ows debt buyers to commandeer the

machinery and coercivé power of the court in service.of their claims.

162 Eai correspondence and telephone interviews with consumer rights attorneys (names withheld), August and
September 2015, See also, Jessica Silver-Greenberg, “In Debt Collecting, Location Matters,” Wall Sireet Journal, july 18, 2014,
http:/ /www.wsj.com/articles/SB10001424052702303365804576433763597389214 (accessed October 28, 2015).

RUBBER STAMP JUSTICE' ' 58 ) .
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In Maryland’s Prince George’s County, the district court has attracted controversy for this
practice.*7 Several times a month, the court summons defendants en masseto courtrooms
that no judge presides over. A judge initiates the proceedings, explains to defendants why
they are there, and informs them that they are enti’gled to a hearing if they want one.8

Once the proceedings are underway, though, the judge leaves the room.

. Atthis point, plaintiffs’ attorneys call defendants forward one at a time to tables set up

inside the courtroom and attempt to persuade them to agree to pay the plgintiffs’ claims.

163 Human Rights Watch court observation, Philadelphia Municipal Court, February 4, 2015.

164 Human Rights Watch interview with defense aftorney (name and location withheld), December 18, 2014.

165 Hyman Rights Watch court observation, Philadelphia Municipal Court, February 4, 2015.

166 4iyman Rights Watch telephone interview with attorney (name and location withheld), October 28, 2015, Human Rights
Watch requested comment from Supervising Judge Bradley Moss. However, after initially expressing willingness to respond
to written questions, Judge Moss failed to reply to our correspondence or fo acknowledge multiple follow-up emails and
phone calls. Letter and email correspondence on file with Human Rights Watch.

167 Maria Aspan, “Courthouse ‘Rocket Dockets’ Glve Debt Collectors Edge over Debtors,” American Banker, February 11, 2014,
hitp:/ /www.americanbanker,com/issues/179_29 Jrocket-dockets-jud ge-less-courts—give-debt—collectors-edge-over—debtors—
1065545-1.html?szrintable=1&nopaginatioh=1 (accessed October g, 2015).

168 This had not been the case in the past, and seems to represent a reform undertaken following publication of the
American Banker expose cited above. :

" 59 HUMAN RIGHTS WATCH | JANUARY 2016

97




PHILADELPHIA MUNICIPAL COURT

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
34 South 11th Street, Philadelphia, PA. 15107

Marsha H. Neifield, President Judge Patricia R. McDermoit, Deputy Court Administrator

|

STATEMENT OF CLAIM }

Code; Consumer Purchase - (4) sc/cp: # _ I
Asset Acceptance, LLC i
28405 Van Dyke E
WARREN, MI 48093 PHILADELPHIA, PA 19138 l‘
i

E

:

Plaintiffls) Defendant(s) {

Service Address (information) if other than above; :
|

To the Defendant: Plaintiff is seeking a money Judgment against the Defendant(s) based on the following claim: i

AND NOW, comes Plaintiff, by and through its attorneys, Fulton, Friedman & Gullace, LLP, and files
this Complaint and in support avers as follows:

1. Plaintiff is the current owner of, and/or successor to, the obligation sued upon, and was .
assigned all rights, title and interest to defendant's NEW YORK & COMPANY / World Financial Network
National Bank account XXXXX1759 (ASSET ACCEPTANCE LLC Number ) (hereinafter "the account"),
2. Upon information and belief, Defendant (s), J,has a last known address(es) of:
PHILADELPHIA PA 19138

3. Upon. information and belief, the account is.based on a written credit agreement entered into
between Defendant and the original grantor; as provided to Plaintiff, the material terms of the
agreement applicable to accounts issued by NEW YORK & COMPANY / World Financial Network National
Bank are attached hereto.

4, Upon information and belief, defendant (s} used or authorized the use of the account to obtain
loans from the original credit grantor for the purpose of obtaining goods, and/or services and/or
( more ) !
J
Summons to the Defendant Amount Claimed 1
You are hereby ordered to appear at a hearing Principal $ 1255.85 f
scheduled as follows: Interest $ 0.00 !
Citation al Demandado Attorney Fees $ 0.00
Por la presenta, Usted esta dirljido a presentarse a Ia Other Fees $ 0.00 "
siguiente: Subtotal 3 1255.85 ,
Service 3 27.00 3
34 South 11th Street State Fee $ 10.00 |
Philadelphia, PA 19107 Automation Fee $ 5.50 l
Hearing Room: 4A Convenience Fee $ 5.00 ‘
JCS St. Add. Surcharge $ 11.25 i
JCS St. Add. Fee $ 2.25 !
August 24th, 2011 Court Costs $ 22.00 ;
TOTAL CLAIMED $ 1338.85
01:00 PM Date Filed: os/24/2011

Lam an attorney for the plaintifi(s), the plaintiff's authorized representative or have a power of attorney for the plaintiff{(s) in this statement of claims action. I hereby verify
that ] am authorized to make this verification; that I have sufficient knowledge, information and belief to take this verification or have gained sufficient knowledge, information i
and belief from communications with the plaintiff or the persons listed below and that the facts set forth are true and correct to the best of my knowledge, information and ‘
belief. Iunderstand that this verification is made subject to the penalties st forth in 18 Pa. C.S. § 4904, which concems the making of unsworn falsifications to authorities, IfI

am an authorized representative or have a power of attorney, I have attached a completed Philadelphia Municipal Court authorized representative form or a completed power of

attorney form.

DAVID R. GALLOWAY Address & 130B GETTYSBURG DIKE
" __ Phone  MECHANTCSBURG, PA 17055
Signature Plaintiff/Attorney 866-563-0809
Atty ID #: 087326
NOTICE TO THE DEFENDANT, YOU HAVE BEEN SUED IN COURT, AVISO AL DEMANDADO LE HAN DEMANDADO EN CORTE. VEA POR FAYOR
PLEASE SEE ATTACHED NOTICES LOS AVISOS ASOCIADOS.

I 'you wish to resolve this matter without appearing in court, please contact the attorney shown above immediately.
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PHILADELPHIA MUNICIPAL COURT
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
34 Scuth 11th Street, Philadslphia, PA. 19167
Marsha H, Neifield, President Judge Patricia R, McDermott, Deputy Court Administrator

SMALL CLAIMS COMPLAINT

Asset Bcceptance, LIC

28408 Van Dyke
WARREN, MI 48093 CHITADELPHIZ, PA 19128

Plaintiff Defendent{s)

DESCRIPTION OR NATURE OF VIOLATION

cash advances.

5. Defendant{s) failed to make full payment of the amount owed on the account.

6. Upon information and belief, the last payment posted to the account on 87/30/2007.

T. The acoount shows that the Defendant (s} owe{s} a balance of $1255.85.

WHEREFORE, Plaintiff respecifully reguests this Honorable Court enter Judgment in favor of
the Plaintiff =nd against Defendant(s) in the amount of $1255.85, plus costs of this action,
and any other relief as this Court deems just and reasonable.




00

- Verification

I, PAMELA McCULLOUGH , hereby verify that:

1. 1'am employed by ASSET ACCEPTANCE LLChs SUPERVISOR  hindam

authorized to make this Verification on behalf of Plaintiff. ASSET ACCEPTANCE LLC is the successor in
interest to NEW YORK & COMPANY / World Financial Network National Bank.
2, I reviewed the following:
[X] {a) computerized documents;
[ 1(b) hard copy documents; and

[ 1(c) other (specify) relating to Account No.

XXXXX1759. The foregoing Account was opened on 09/22/2000 in the name of [ B

3. Based on my review of the foregoing documents, there is due » and payable the principal
sum of $1255.85, inclusive of interest, late fees, collection fees and any other additional fees permitted
under the terms of the agreement with the debtor named in paragraph 2 above and ASSET ACCEPTANCE
LLC. This sum does not include any attorney’s fees and court costs, which may be awarded by a Court.

4, Based on my review of the foregoing documents, there are no payments that have not
been credited.

5. The facts set forth in this Verification are true and correct to the best c;f my knbw]edge,
information and belief, This Verification is made subject to the penalties for making an unsworn

falsification to authorities in violation of 18 Pa. C.S. § 4904,

Date:

MAR 25707
FFG# 267648

0 O 0O OO



New York & Company - Credit Card Terms and Conditions Page | of 2

Credit Card Terms and Conditions

IMPORTANT RATE, FEE AND OTHER COST INFORMATION
AWNNUAL PERCENTAGE RATE FOR 1]
PURCHASES . 22‘8 /6
IGRACE PERIOD FOR RFPAYMENT OF [25 days for Regular Revolving Purchases;
BALANCES FOR PURCHASES 25 days minimum for Promotional Credit Plans
METIIOD OF COMPUTING THE Average Daily Balance (including new purchases)
BALANCE FOR PURCHASES
ANNUAL FEES None
MINIMUM FINANCE CHARGE $1.00 for any Billing Period in which a Finance Charge of less than
$1.00 would otherwise be imposed.
LATE PAYMENT FEE None if your Aecount Balance is less than $20.00; $20.00 if your
: Balance is $20.00 to $99.99; $25.00 if your Balance is $100.00 to
$349.99; $28.00 if your Balance is equal to or greater than $350.00,

CHANGES. We may add, change or delete any of the terms of your Account and the corresponding Credit Card
Agreement {including, but not limited to, Annual Percentage Rate and fees), at any time with or without notice,
except as may be required by applicable federal and Ohio law. If notice is required, it will be mailed to you at
Jeast fifieen (15) days prior to the effective date of the change. These additions, changes or deletions of terms wil
apply to new purchases and to all amounts you already owe us,

The information about costs of the etedit card aceount described in this application is accurate as of August 1,
2008. This information may have changed afier that date. To find out what may have changed, please call or write
us at:

World Financial Network National Bank
PO Box 182122
Columbus, Ohio 43218-2122

1-800-889-0494 (TDD/TTY 1-800-695-1788)

The Ohjo Iaws against discrimination require that all creditors make credit equally available to all credifworthy
customers, and that credit reporting agencies maintain separate credit histories on each individual upon request.
The Chic civil rights commission administers compliance with this law.

California Residents: If you are married, you may apply for a separate account. To reccive an application, please
write to;

Wortld Financial Network National Bank
PO Box 152122
Columbus, Ohio 43218-2122

New York Residents: A consumer credit report may be ordered in connection with the processing of an
application, or subsequently with the update, renewal or extension of credit. Upon your request, you will be
informed of whether or not a consumer credit report was ordered, and if it was, you will be given the name and
address of the consumer-reporting agency that furnished the report.

Rhode Xsland and Vermont Residents: A consumer credit report may be ordered in connection with the
processing of an application, or subsequently for purposes of review or collection of the account, ingreasing the
credit line on the account, or other legitimate purposes associated with the account,

hitps:/fonlineaccess.mycrediteard.ce/WebApps/newyorkandcompany ?Action=Tac.jsp 8/27/2008
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Wisconsin Residents: No provision of any marital property agreement, unilateral statement under Scotion 766.59
of the Wisconsin statutes or court order under Section 766.70 adversely affects the interest of the creditor, World
Finaneial Network National Bank, unless the Bank, prior to the time credit is granted is furnished a copy of the
agreement, statement of decree or has actual knowledge of the adverse provision when the obligation to the Bank
is incutred,

I am applying to World Financial Network National Bank (WFNNB) for, and hereby request, a New York &
Company credit card account for personal, family or household use. I hereby authorize WFNNB to investigate my
credit record. The information that I have supplied is true and correct. [ acknowledge that I am a petmanent
tesident of the United States. 1 agree that a credit report may be obtained for any lawful purpose, including in
connection with the processing of an application, or subsequently with the update, renewal or extension of credit,
Upon my request, T will be informed of whether or not a consumer ¢redit report was ordered, and if it was, 1 will
be given the name and address of the consumer-reporting agency that furnished the report, I agree to be bound by
the terms of the Credit Card Agreement. I acknowledge that 1 will reccive a Credit Card Agtreement upon
approval, | also acknowledge that there is no agreement botween WFNNB and me until WENNB approves my
credit application and accepts the Credit Card A greement at its office in Ohio and that the Credit Card Agreement
is deemed to be made in Chio. Cards are issued and credit is extended by WINNB, Gahanna, Ohio.

PLEASE NOTE:
BY SUBMITTING THIS CREDIT APPLICATION, YOU ARE AGREEING TO THE FOLLOWING
WITH RESPECT TO CERTAIN CONSUMER INFORMAT ION ABOUT YOU,

You hereby authorize World Financial Network National Bank ("us" or "we") to furnish our deoision to issue an
account to you to New York and Company. You hereby authorize us to furnish, if your application is approved,
information concerning your account to credit bureaus, other creditors and New York and Company.

Check your information before submitting. We cannot process any submission without a complete and accurate

name, address, date of birth and social security number, By submitting this Application you are acknowledging
having read and understood the IMPORTANT RATE, FEE AND OTHER COST INFORMATION and, if
approved, agreeing to be bound by them,

CLOgE

hitps ://onlineaccess.mycreditcard.cc/WebApps/ncwyorkandcompany?Action=Tac.jsp 8/27/2008
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PHILADELPHIA MUNICIPAL COURT

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA B3
34 South 11th Street, Phtadelphia, PA. 19107
Marsha H. Neifield, Presidont Judge  Patricla R. McDermotf, Deputy Court Adusinistratar

e _ _ #  SC-
Petitioney/Plaintil: ' | Hearlag Date;
Assel Acceptance, LLC
28405 Van Dyke '
WARREN, MI 48033 ps8/24/201%
Respondent/Defendant: ] Defendant #: ] - CourlrosnyTime:

P L ] 45 01:00 M
PHILADELDHTA, DA 19138

Notice of Iatent to Defend: ¥o

AFFIDAVIT OF SERVICE
Dlserved oG g £ 5e'5€fm

L e B (UFE
[ wthome [ placeof business [ offer

2} Lovation of Service Address

) (fil tn one box}

efendant personally secved,

Sxdult family momber with whom said Defendant{s} reside{s).

dult in charge of Befendaunt(s) residence.

Xult in cizange of Defendant{s) residence who refuses fo give naume or relationship.
fanager/Clerk of Place of Lodging In Which Defendant{s} Restde(s),

* Agont or person in charge of Defendant(s) office or usual place of business.

DComer

Name — — "Fitle/Relatfonship

Agcééf Heightﬁsqéf ‘ Welght / 3( Race %{& _Sex z“%ﬁ_‘i (¢

AFFIDAVIT OF NO SERVICE
£ S A A L M Dstovea U vntmown Hsosmwer  Dvacam O other
B4 4 et » ML [[Moved [} Uniarown [[INoAsswer [ JVavant ] Other
k3 T A S M noved 1 Unkpown CNeAnswer [ Vaesnt  [] Other
If Other
{Explanation}

[ VERIFY that: 1)  2m a compotent adult over the age of eightern, 2} { am nota pavty to this action, not an employee of &
party in {52 action oxef Ak attorney to thesction, 2od 3) that aft of the satements wrade hevein are troe and correct aud
sckudieledee that Pl su!f’eci to ?ﬁmniﬁcs of 18 A C.8. §4304 relating to Unsworn anﬁﬁ(:&ii{;?\ﬂﬁl Hics,

Print or Types Narae of Sereee:

Address: ﬁ/ C%Z'}QAC (q@«gé/mj 07[

Phone Numbar: ﬁ{j ('?:C}ﬁw - (:/27@

R

03-1202022-10-C

WAl
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PHILADELPHIA MUNICIPAL COURT

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
1339 Chestnut Street, 10th Floor, Philadelphia, PA 19107

Marsha H. Neifield, President Judge Patricia R. McDermott, Deputy Court Administrator

STATEMENT OF CLAIM
Code: Consumer Purchase - (4) - sc/cp: # .
LVNV FUNDING, LLC
15 SOUTH MAIN ST
GREENVILLE, SC 29601
Plaintiff{s) Defendani(s)

Service Address (information) if other than above:

To the Defendant: Plaintiff is seeking a money judgment against the Defendant(s) based on the following claim:

Plaintiff, LVNV FUNDING, LLC, is the Assignee and Successor in Interest of Account number ending
in 7829; and, said credit account was issued to Defendant (s) by HSBC Bank Nevada, N.A./ALLIANCE
CARDS IN BRANCHES, the Original Creditor. Defendant received, accepted and used the account to its
benefit. This account is in default due to defendant's failure to make timely payments. Although
demand has been made, Defendant has failed to make payment of the amount due and owing. The amount
due and owing as of this date is $921.77.

Summons to the Defendant Amount Claimed
You are hereby ordered to appear at a hearing Principal $ 921.77
scheduled as follows: . Interest $ 0.00
Citation al Demandado Attorney Fees $ 0.00
Por la presenta, Usted esta dirljido a presentarse a la Other Fees $ 0.00
siguiente: . Subtotal $ 921.77
Service $ 0.00
State Fee $ 10.00
1339 Chestnut Street 6th Floor R
Philadelphia, PA 19107 Automation Fee $ 5.50
Hearing Room: § Convenience Fee $ 5.00
JCS St. Add. Surcharge § 11.25
JCS St. Add. Fee $ 2.25
2014 , Court Costs $ 22.00
. TOTAL CLAIMED $ 977.77
01:00 PM Date Filed:
o an attorney for the plaintiff(s), the plaintiff's authorized representative or have a power of attorney for the plaintifi{s) in this statement of claims action. Lhereby

ify that I am authorized to make this verification; that I have sufficient knowledge, information and belief to take this verification or have gained sufficient knowledge,
srmation and belief from comnmnications with the plaintiff or the persons Hsted below and that the facts set forth are true and correct to the best of my knowledge,
ymation and belief. Iunderstand that this verification is made subject to the penalties set forth in 18 Pa. C.S. § 4904, which concerns the making of unsworn
ifications to authorities. If I am an authorized representative or have a power of attorney, I have attached a completed Philadelphia Mimicipal Court authorized
‘esentative form or a completed power of attorney form.

DAVID J APOTHAKER
Address & 520 FELIOWSHIP ROAD SUITE C-306
Phone  mr, LAUREL, NJ 08054

Sigrature Plaintiff/Attorney

Aty ID #: 038423 1-800-672-0215
NOTICE TO THE DEFENDANT, YOU HAVE BEEN SUED IN COURT. AVISO AL DEMANDADO LE HAN DEMANDADO EN CORTE. VEA POR FAVOR
PLEASE SEE ATTACHED NOTICES LOS AVISOS ASOCIADOS.

I you wish to resolve this matter withont appearing in court, please contact the atiorney shown above immediately.
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oird ki

1, 2y Woiod, herdby vesty that:
{, Lo employélbyRostgent Cupfil Servioet IAb(ar Servioet for LYKV Funding
FIC with fall anthogity ieerie Venfication o lebalf o EVINY By nding LLC, LVNV Fondifig

LLC f¥tha siecesdor i fnterest fo HSBO Bark Hevadas Nofis
2 For Accomi;# R 7808 T neviowed the following:
E Computérized Dpciments
i 'HaﬁéJCaﬁy'DoﬁﬁméﬁtS;‘;ailé
[ Othier: Businiess. Systerm of Recotds

3 The fdﬁeggmg.g:@gﬁﬁ;\gag apened po 712%2@@4: jnthé namie of . The

doenmionts-that [ revigwed were produced by HSBC Bank Nevads, N.A., ALLIANCE CARDS TN
4 Pusedon myeview of the foregsing doouments, at the o of the sale-ad

assigoment ofthe saill acegunk by HSBC Bank® ovada, M.A., There was.dug s a%ing fhe
putchased balanegof §021.77 and eovnsel lids ine ypoiated the ficts by peference. in the foregeing:
 Complaint in Civil Actids; The/laiighage in the Comylintis it oF coymsel and notof PlaintifPso to
the.extent it the confents o5 e Complaiut s that of counsel, Plainiiff haz refied vipor:couusel i
making this verification: i
5. Daged on myrevich oftlie foregotng dosmnents; there areng:payments thathave
ot been credited and the ddbwotnatved in parseraph 3 dbove has not asserted ey couptefclaits
i _ ' '
6, The facts éeforfh i this $erfication are ue andioprrect fo thebest of
my knoviedge, infofnarion aid beliel s Verification is mads subjeck to the penalties for makin]
g tinsworm fakification e suthorifies i violafton.of 18 Pa. C.8. § 4604, )

DATE: Friday; November 22, 2013

Thedoréeniing afidavit was signed to and sebscribed bofore 1w this Feiclay, Movember 23, 2083

(Nofary Public)
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This is an account summary, ltis not a credit card statement from the originatin

Account Number;  XXXCOOMXXXXXX7829
Internal Account Identifier: 534633777
Portfolio ID: 19841 )

Current Owner: LVNV Funding LLC
Original Creditor:  HSBC Bank Nevada, N.A,

Previous Owner:  Capital One Bank (USA), N.A.

Summary Closing Date:  10/24/2013
Acquisition Date:  04/16/2013
Account Origination Date:  07/27/2004
Last Payment Date: 01/19/2011

*1\'*_**‘

Philadelphia, PA 191

provided to the consumer.

g creditor and has not previously been

Account number XO0000000000(7829

Owing Collected Balance
Principal 5 921,77 § - 8 921,77
Interest $ - § - 8 -
Atty Fee $ - $ - § -
_Misc Cost $. - -9 - 8 -
New Balance $ 82177 § - $ t821.77

PAYMENT TRANSACTIONS 4

Transaction Date Description Amount
This is not from the original creditor and has not been previously provided to the customer.

This Is an account summary. It is not a credit card statement. This summary has been generated on behalf of LVNV Funding LLC, account owner.

This communication Is from a debt collecior and this is an atfempt to collect a debt. Any Information obtained will be used for that purpose.,

El objeto de /a pressnte notificacién es gestionar el cobro de la deud:

proviene de un agente de cobro

Because interest, payments, credits, fees, and/or other permissible charges can co
please contact us at 1-888-665-0374 to obtain up

, y toda informacion obtenida sers utilizada a

de deudas,

ntinue to cause your account b
-fo-date balance information,

tal fin. La presente comunicacicn

alance to vary from day fo day,



DEBT COLLECTION AND BANKRUPTCY

WHAT IS BANKRUPTCY?

A practical definition: A proceeding brought in federal court by a "debtor" to discharge debts
(relieve the debtor of personal liability) and/or reorganize financial affairs. Most individuals
file a case under either Chapter 7 or Chapter 13 of the Bankruptcy Code.

Chapter 7

A "straight bankruptcy” in which assets of 2 debtor are theoretically liquidated by a Chapter
7 trustee. Creditors who file claims are then paid off with the proceeds on a pro rata basis.
In reality, most individual Chapter 7 cases are declared “no-asset” cases, withno distribution
made to creditors. From beginning to end, case usually lasts 3-4 months, after which the
debtor is discharged of his obligation to pay most debts.

Income requirement. It is possible to earn t00 much to be eligible for Chapter 7, but this is
not likely for most VIP clients.

Debtors can be “cash poor” but have assets that can be sold, so analysis of a debtor’s assets
is crucial.

Chapter 7 is generally is not helpful when there are defaults on secured debts such as
mortgages or car loans. The purpose of Chapter 7 is to discharge personal liability only. As
a general rule, liens “ride through” the bankruptcy unaffected. Mortgage and auto loan
creditors are routinely allowed, upon request the bankruptey court, to proceed with enforcing
lien rights if the loan is in default. Sometimes judgment liens can be avoided.

Chapter 13

A reorganization in which a debtor with "regular income" may present a good faith plan to
make payments to creditors over a period of time (five years maximum). Income canbe from
any source, including unemployment compensation, public benefits, and contributions from
friends/family. “Regular” does not preclude seasonable income. At the end of the payment
period, most unpaid debts are discharged.

Chapter 13 debtors are allowed to use estate property. Chapter 13 trustee’s purpose is to
collect monthly payments from the debtor and distributes to creditors.

The amount you pay is generally based upon your income minus your reasonable living
expenses, called your disposable income. Excess home equity or assets like a second
property, may require that a debtor pay more into the Chapter 13.
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IMPORTANT CONCEPTS

1.

The Automatic Stay - Few other legal steps can provide this immediate and powerful
protection of bankruptcy. Functionally, the automatic stay is an injunction that
springs into existence upon the filing of the bankruptcy petition. Prevents any attempt
to enforce claims against the debtor or property of the debtor or property of the estate.
It freezes a foreclosure proceeding and will prevent a sheriff’s sale if notice is
provided to sheriff and creditor prior to sale.

a. Effect of Prior Bankruptcies - If debtor had one or more bankruptcies within
the prior year, automatic stay may expire 30 days after petition or may not
spring into existence at all. If debtor has abused bankruptey in the past, there
may also be prohibitions put in place by the bankruptcy judge.

b. Duration- typically the length of the case, but a creditor may seek relief from
the stay for cause. Relief from stay routinely granted in Chap 7 for mortgage
companies where the loan is not current. In Chapter 13, relief from stay will
be granted unless the plan proposes to pay arrears and current payments are
maintained.

The Bankruptcy Estate - The bankruptcy estate is created by the filing of the
petition. It is broadly construed to include any and all property rights of the debtor,
generally as of the date of the petition. In Chapter 13 it includes property rights
obtained post-petition. This includes expectant, contingent, and inchoate rights such
as causes of action, expected inheritances.

a. Exemptions - Debtor is allowed to exempt (carve out) certain amounts of
property out of the estate under either the Bankruptcy Code exemptions or
under non-bankruptcy and state law. Generally the federal exemptions are
more generous than Permsylvania exemptions. Exception: entireties property
(owned by husband and wife) under PA law is immune to individual creditors
of husband or wife.

The Discharge and Exceptions to Discharge - Entered at the end of a bankruptcy
case, the discharge absolves the debtor of personal liability on most debts as well as
providing other protections, including a continuing injunction against collection of
discharged debts. Some debts are excluded from being discharged in bankruptcy,
such as, alimony, child-support, taxes, and student loans. Some of these debts may
be paid back in a Chapter 13 bankruptcy.

a. After a discharge in Chapter 7, another Chapter 7 discharge is not possible
until 8 years after that case was filed. Buta Chapter 13 case filed four years
after the prior Chapter 7 can give the Debtor a discharge.
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BASIC PROCEDURE AND TIMELINE

L.

Pre-Bankruptcy Credit Counseling Course- an absolute prerequisite to filing a
bankruptcy case. Can be done online, over telephone, oOr in persomn.

Paperwork. A bankruptcy case is initiated by a 3-page Petition. In an emergency,
this is all that needs to be filed, along with a certification that credit counseling was
obtained, or exigent circumstances excused the failure to get it.

a. Supporting schedules and statements must be filed within 14 days unless
extension sought. Atleastone extension is usually granted. These are very in-
depth documents designed to get full disclosure of a debtor’s financial
circumstances, including a list all debts, assets, income, living expenses and
prior financial activities.

b. Means testing: A form added after Bankruptcy Code was amended in 2005.
Applies to debtors whose debts are primarily consumer (i.e. personal vs.
business). Essentially looks at a debtor’s income for the six months prior to
filing the bankruptcy. Used to determine whether a debtor should be in
Chapter 7 or Chapter 13 and the minimum length of a Chapter 13 plan.
Generally not an issue for VIP clients.

Fees: Chapter 7 filing fee is $335, payable in installments or in forma pauperis
application is an option.

Meeting of creditors. Generally held 30-45 days following the filing of the petition.
Creditors are invited to attend but rarely do. Inmost cases, this is the only proceeding
a debtor has to attend. The Trustee (Chapter 7 or 13) questions debtor regarding her
petition. In Chapter 13, the Trustee also wants to ensure that the debtor’s proposed
plan is feasible, i.e. the debtor can afford the payments, and the plan is funded
sufficiently to pay the claims that need to be paid.

Discharge

a. In Chapter 7, the discharge order is generally entered about 60 days following
the meeting of creditors. The case is closed.

b. Tn Chapter 13, discharge is entered after all plan payments are completed,
generally three to five years after the petition date.

c. After the case is closed, the automatic stay ends, but the discharge injunction
still protects debtor from collection of discharged debts.
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ANALYSIS OF A VIP CLIENT FOR BANKRUPTCY

A thorough bankruptcy analysis should always bereviewed bya practitioner with exp erience,
but the following are some factors to consider in determining whether your client should be
referred to Philadelphia Legal Assistance for a bankruptey intake.

1.

The Total Amount of Debt. Bankruptcy is a powerful tool, hence the availability
of a Chapter 7 discharge only once every 8 years. Client should consider whether the
amount of debt is worth using bankruptcy to address.

Is Your Client “Collection Proof”? In Pennsylvania, wages cannot be directly
garnished for most judgment debts. However, money in a bank account can be
garnished unless it is Social Security benefits or retirement income. Unless the client
owns real estate, a judgment against them may not have much of a consequence.

Can Your Client Handle the Stress of Collection Activity? Sometimes the
emotional relief of the automatic stay and discharge injunction may be enough reason
to file.

Chapter 7 Asset Liquidation Analysis. For most VIP clients, the biggest asset is
their home. Only the debtor’s interest in property becomes part of the bankruptcy
estate, so if the client owns only a percentage of the property (i.e. with a spouse or
relative), only that portion is considered.

a. Sample liquidation analysis: Property value minus liens and exemption
Value of the Property: $140,000.00
Costs of sale (10% in Philly): $ 14,000.00
1% Mortgage: $ 75,500.00
20 Mortgage: $ 14,000.00
Water liens: $ 2,135.00
Gas liens: $  750.00
LVNV Judgment lien: $ 1,245.00
Equity: $ 32,370.00

Minus Bankruptcy exemption (per debtor): $ 23,675.00

Potential Non-exempt equity $ 8,695.00
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b. Valuing Property - This can be tricky. Values can range depending on the
source you use

L Websites:
www.zillow.com
www.eppraisal.com
https://property.phila.gov/

il Condition of the property is very relevant. Ask client to take pictures
on their phone. Many VIP clients live in properties that are in great
need of repairs.

iii.  Appraisal. This is ideal, but an appraisal can cost $300 to $400.

C. Non-bankruptcy exemption: Property owned by spouses (tenancy by the
entireties) is fully exempt from non-joint creditors.

The Chapter 13 Option:

a. If a prior Chapter 7 case in last eight years

b. A way to get discharge of the majority of unsecured debt where a small
amount of non-exempt equity is an issue.

c. Free representation generally not an option.

d. Costs: Filing fee ($310); credit counseling courses ($25- $50 ave); attorney
fees (anywhere between $3,000 to $4,500 for basic bankruptcy services)
i Philadelphia bar association referral service has list of attorneys that
may charge less
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USTED ESTA ORDENADO COMPARECER EN Arbitration Hearing 1880 JFK Blvd. 5th fl. at 09:15 AM -
Yo_u must still comply with the notice below. USTED TODAVIA DEBE CUJPLIR CON EL AVISO PARA DEFENDERSE. :
\is matter will be heard by a Board of Arbitrators at the time, date and place specified but, if one or more parties is not present

. the hearing, the matter may be heard at the same time and date before a judge of the court without hesaBsen] party or
s NN

There Is no right to a trial denovo on appeal from a decision entered by a Judge. Filé’g’ foa Eﬁ?&f\ﬁ
Fl Fglwx (WY (‘;{{
Jorge M. Pereim, Esq. $BROTHON :% ééﬁ; .
VPereirm@marinoslaw.com N @S%Iééﬁﬂ L
Atty, 1.D. #75242 \g‘%\%ﬂi@,ﬁf/@?’/
Douglas M. Marinos, P.C. ® {"*m;%géﬁg #

101 N. Cedar Crest Blvd.
Allentown, PA 18104
{610) 434-2814

THIS IS AN ARBITRATION MATTER
NO ASSESSMENT OF DAMAGES HEARING REQUIRED

This matter will be heard by a by 2 board of arbitrators at the time, date and place specified but, if one or more

parties is not present at the hearing, the maiter may be heard at the same time and date before a Tudge of the Court
without the absent party or parties. There is no right to a trial de nove on appeal from a decision entered by a Judge.

CAVALRY SPV L LLC, AS ASSIGNEEOF ¢ COURT OF COMMON PLEAS
BANK OF AMERICA/FIA CARD SERVICES, : PHILADELPHIA COUNTY
N.A., : :
Plaintiff '
: TERM
V8. .
: NO.:
R Defendant :
CIVIL ACTION
CODENO.: 10
NOTICE ,
NOTICE AVISO
You have been sued in court. 1f you wish to defend ngainst the Lo hun desmndado r usted en ln corle, St usted guiere defenderse
claim set forth in the following pages, you must tzke action within de estns demandns expuestas en les puginas siguientes, usted tiene
twenly (20} duys after this complaint and notice ure served, by veinte (20) dins de plezn al partir de la fechn de la demundu y la
cntering a wiitlen appearance personally or by attomey und filing in notificaeion. Hace fits nsentar une comperencin escrile o en
writing with the couri your defenses or objeetions to the claims set person o con un shogedo y entregar a n corie en forma pseritd sus
forth against you. You ure warned thet if you fuil lo do so the-cuse defensas o sus objectiones o los demandes cn contra die su personit.
may proceed without you and 1 judgment moy be entered ngainst you Sen avisado que si usted no se defiende, In corte tomura medidas y
by the court without further notice for any maney clnimed in the puede continuar in dernndn en contre suya sin previo avis o
complaint ar for any other clzirn or relief requested by the pluintiif, notificacion. Ademus, la corte.puede decidir a favor del
You may lose money or property or other righis imporiant lo you. demandante y requiere que usted cumple can todas s provisiones
de estas demonda, Usted puede perder dinero o sus prapiedades u
YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT utros derechos importantes para usted.
ONCE. -IF YOU DO NOT HAVE A LAWYER OR CANNOT
AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET LLEVES ESTA DEMANDA A UN ABOGADO
FORTH BELOW TO FIND QUT WHERE YOU CANGET LEGAL INMEDIATAMENTE. SINO TIENE ABOGADO O 51 ND TIENE
HELP. EL DINERO SUFICIENTE DE PAGAR TAL SERVICD, VAYA -
EN PERSONA O LLAME POR TELEFONO A LA OFICINA
IF YOU CANNOT AFFORD TO HIREA LAWYER, THIS OFFICE CUYA DIRECCION SE ENCUENTRA ESCRITA ABAJO PARA
MAY BE ABLE TO PROVIDE YOU WITH INFORMATION AVERIGUAR DONDE SE PUEDE CONSEGUIR ASISTENCIA
ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICES TO LECAL. )

ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

Lawyer Reference Service
One Reading Center, Philadelphia, PA 19107
Telephone: 215-238-6333

Case ID: 117
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Jorge M. Pereira, Esq.
IMPereira@marinosiaw.com
Atty, LD, #75242

Douglas M, Marinos, P.C.
101 N. Cedar Crest Blvd.
Allentown, PA 18104
(610)434-2814

THIS IS AN ARBITRATION MATTER
NO ASSESSMENT OF DAMAGES HEARING REQUIRED

This'matter will be heard by a by a board of arbitrators at the time, date and place specified but, if one or more
parties is not present at the hearing, the matter may be heard at the same time and date before a Judge of the Court
without the absent party or parties. There is no right to a trial de novo on appeal from a decision entered by a Judge.

CAVALRY SPV I, LLC, AS ASSIGNEE OF COURT OF COMMON PLEAS
BANK OF AMERICA/FIA CARD SERVICES, : PHILADELPHIA COUNTY
N.A., :
Plaintiff
TERM
Vs,
NO.:
Defendant
CIVIL ACTION

1. Plaintiff, Cavalry SFV I, LLC, As Assignee of Bank of America/FIA Card Services‘, N.A,
("Cavalry”) is a limited liability company with an address of 500 Summit Lake Drive, Suite 400, Valhalla,
New York, 10595, |

2. Defendant, an adult individual with an address of
Philadelphia, Philadelphia County, Pennsylvania 191. ..

COUNTI
BREACH OF CONTRACT

3. On or about June 19, 2007, upon Defendant’s oral request, Bank of America/FIA Card
Services, N.A. issued the Defendant credit, account ending in 9587, subject to the terms and conditions of
the Cardholder Agreement ("Agreement"). A true and correct copy of the Agreement is attached hereto,

made a part hereof and marked as Exhibit "A",

Case ID:



N

4. On or about September 28, 2011, Cavalry SPVLLLC purchased the account from Bank of
America/FIA Card Services, N.A.. A true and correct copY of the Bill of Sale is attached hereto, made a part
hereof and marked as Exhibit “B”.

5. As of October 31, 2009, Defendant had incurred charpes for purchases, jnterest, cash
advances and/or finance charges in the amouﬂt of TEN THOUSAND EIGI—ITY—E-IGH’T AND 75/100
DOLLARS ($10,088.75). True and correct copies of account statements are attached hereto, made a part
hereof and marked as Exhibit “C”. ‘

6. Defendant's obligations are based on a subsisting debt, were in writing and arise from a
preexisting account.

7. Pursuant 1o the Agreement, Cavalry may declare all amounts due under the Agreement
immediately due and payable without notice or demand.

8. As of May 7,2013, Defendant is indebted to Cavalry under the Agreement in the
amount of EIGHTEEN THOUSAND NINE HUNDRED SIXTY-ONE AND 19/100 DOLLARS

(518,961 .19){comprised of the charge-off amount of TEN THOUSAND FEIGHTY-EIGHT AND 75/100

DOLLARS (510,088.75) plus interest accruing at the ate of 24.99% fromthe charge-off date of QOctober 31, |

2009 through May 7, 2013 in the amount of EIGHT THOUSAND EIGHT HUNDRED SEVENTY-TWO
AND 44/100 DOLLARS ($8,872.44)).

WHEREFORE, Cavalry demands judgment against the Defeﬁdant in the amount of EIGHfEEN
THOUSAND NINE HUNDRED SIXTY-ONE AND 19/100 DOLLARS (§18,961.19) plus interest fromand
after May 7, 2013, at the per annum rate of 24.99% and costs of suit. .

‘ COUNTIL
BREACH OF CONTRACT TMPLIED INTAW

9. Cavalry incorporates paragraphs 1 though 8 as if fully set forth herein.
10. Pursuant to the account statements attached hereto as Exhibit “C”, Defendant agreed and

confirmed the account balances stated in the statements, and made payments toward said balances.
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11. On each and every statement provided to Defendant, the Previous Bélance, Payments and
Credits, Purchases and Adjustments and Periodic Rate Finance Charges were clearly stated,

12. Additionally, on each and every statements provided to Defendant, the interest rate, both
Daily Periodic and Annual Percentage, were clearly stated,

13. Defendant’s course of conduct clearly established Defendant’s acceptance of the ternis and
conditions set forth in the Agreement.

14. On or about May 23, 2009, Defendant made 2 payment on the accouﬁt in the amount of
EIGHTY-FIVE AND 00/100 DOLLARS (585.00) and has defaulted on his/her obligation to make payments
to Cavalry by failing to make monthly payments from and after Ign.e 28, 2009,

15, Pursuant to the Agreement, Cavalry may declare all amounts due under the Agreement

ifnmediataly due and payable without notics or ﬁerﬁéﬁﬁf“
16. As of May 7, 2013, Defendant is indebted to Cavalry under the Agreement in the
“amount of EIGHTEEN THOUSAND NINE HUNDRED SIXTY-ONE AND 19/100 DOLLARS
(818,961.19)(comprised of the charge-off amount of TEN THOUSAND EIGHT Y-EIGHT AND 75/100
DOLLARS ($10,088.75) plus interest accruing at the rate of 24.99% from the charge-off date of October 31,
2009 through May 7, 2013 in the amount of EIGHT THOUSAND EIGHT HUNDRED SEVENTY-TWO
AND 44/100 DOLLARS ($8,872.44)).. '
WHEREFORE, Cavalry demands judgment against the Defendant in the amount of EIGHTEEN
THOUSAND NINE HUNDRED SIXTY-ONE AND 19/100 DOLLARS ($18,961.19) plus interest from and

after May 7, 2013, at the per annum rate of 24.99% and costs of suit.

. Permra, Esquire
LD, #75242
ey for Plaintiff
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ATTORNEY VERIFICATION

1, JORGE M. PEREIRA, ESQUIRE,. do hereby verify that I am the Attorney for
Plaintiff, Cavalry SPV I, LLC, As Assigneé of Bank of AmeﬁcﬂFLA Card Services, N.A., thatI am
fully authorized to make this verification on its behalf and that the Plaintiff is unavailable to rnékc
this Vériﬁcatiou as they are located in New Ybrk and that the facts set forth in the attached pleading
are true and correct to the best of my knowledge, information and belief and that the source of my
information is interviews with my client and the Plaintiffs filed documents.

Verifier understands that false statements 11efein made are subject to the penalties of

18 Pa. C.S. Section 4904, relating to unsworn falsification to authorities.

]
. g /
Dated: ) : /7( 741 ) U
‘ I g Pereira, Esquire
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‘ CREDIT.CARD AGREEWIENT

BANK OF AMERICA PRIVACY POLICY
FOR CONSUMERS 2007

Trust. Respect. Integrity.
Our privacy commitment to you

To learn more about how Bank of
America.manages Customer Information
- and what actions you can take, please
continue reading.

We are committed to respecting and
protecting our customers’ privacy. -

-This document includes information
about:

1. Making the security of information
a priority ’
2, Collecting information
- 3. Managing information
- ' 4. Making sure information is
accurate
8. Honoring your prefarences
8. Actions you can take
7. Guarding your own information
8. Bank of America companies

This policy covers Customer Information,
which means personally identifiable
information about a consumer or a
consumer’s current or former customer
relationship with Bank of America. This -
palicy is provided to you as required by the
Federal Financial Privacy Law* and applies
to our companies identified in Section &:
Banl of America Companies.

*15 U,S.C 68016810

LA
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{. Making the security of information a
priority

Keeping financial information secure is
one of our most important responsibilities.
We maintain physical, electronic and
procedural safeguards to protect Customer
Information. Appropriate employees are
authorized to access Customer Information
for business purposes only. Our employees
are bound by a code of ethics that requires
confidential treatment of Customer
Information and are subject to disciplinary
action if they fail 1o follow this code.

2. Collecting information

We collect and use various types of
information about you and your accounts 10
service your accounts, save you time and
money, better respond to your needs, and
manage our business and risks.

Customer Information is categorized in
the following six ways:
A. ldentification Information -
informalion that identifies you such as
name, address, telephone number and
Sacizal Security number.
B. Application Information -
information you provide {o us on
applications and through other means
that will help us determine if you are
efigible for products you request.
Examples Include assets, income and
debt.
C. Transaction and Experience
Information - information about®
transactions and account gxperience, as
well as Information about our
communications with you, Examples
include account balances, payment
history, account usage, and your inquiries
and Our responses.
D. Consumer Report Information -
information from & consumer report.
Examples include credit score and credit
history.
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E. Information from Outside Sources
-information from outside sources
regarding employment, credit and other
relationships that will help us determine if
you are eligible for products you request,
Examples include employment history,

- lean balances, credit card balances,
property insurance coverage and other
verifications.

F. Other General Information -
information from outside sources, such
as data from pubiic records, that is not
assembled or used for the purpose of
determining eligibility for a product or
service.

As required by the USA PATRIOT Act, we
also collect information and take actions

necessary-to-verfy your identifieation. — - —

3. Managing Information
We manage how and when Information is
shared:
. » Within Bank of America.
' * With companies that work for us
s With third parties
 In other situations

Managing information within Bank of
America :
Bank of America is made up of a number
- of companies, including financial service
providers such as our brokerage company
and credit card company, and nonfinancial
companies such as our operations and
servicing subsidiaries.

Bank of America may share any of the : e
categories of Customer Information among
our companies. For example, sharing
information allows us 1o use Information
about your ATM, credit card and check card
transactions to identify any unusual activity
and then contact you to determine if your
card has been lost or stolen.
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We occasionally receive medical or -
health information from a customer if, for
example, a customer applies for insurance
from us. We also may obtain Information
from Insurance support organizations not
affiliatéd with Bank of America that prepare
and provide reporis o others as well asto
us. We do not share medical or healih
information among our companies, except to
maintain or collect on accounts, process
transactions, service cusiomer requests or
perform insurance functions, to the extent
permitted by law.

‘Managing information with companies

thatworkforus

We may share any of the categories of
Customer Information with companies that
work for us, including companies located
outside the United States. All nonaffiliated
companies that act on our behalf and
receive Customer Information from us are
coniractually obligated to keep the ’
information we provide to them confidential,
and 1o use the Customer information we
share only 1o provide the services we ask
them to perform. These companies may
Inciude financial service providers such as
payment processing companies, and
nonfinancial companies such as check
printing and data processing companies.

in addition, we may share any of the
categories of Cusiomer Information with
companies hat work for us In order o
pravide marketing support and other
services, such as a service provider that
distributes marketing materials. These
companies may help us to markef our own
products and services, or other products and
services that we believe may be of interest
io you. Please note thal some of our own
companies may provide marketing support
and other services for us as well,
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Sharing information with third parties for
customers with credit cards and
Sponsored Accounts only

We may share ldentification Information,
Transaction and Experience Information, as
well as Other General Information we collect
about each of your (1) Bank of America
credil card account(s) and (2) Sponsorad
Accounts at Bank of America, with selected
third parties.

1. Credit card account information,

whather co-branded or not, may be

shared with third parties; and

2. Sponsored Account information may

be shared with third parties. Sponsored

Accounts are non-credit card accounts or

services provided by Bank of America

that are alse endorsed, co-branded or
sponsored by other organizations.

Examples of these organizations incltdes ™~

colleges, sporting teams, relailers and
other affinity organizations, such as
charities. Sponsored Accounis may
Include deposit accounts or other banking
services provided by Bank of Ameiica,
such as a savings account co-branded
with an automobile club. You will know
whether an account is a Sponsored
Account by the appearance of the name
or loga of the sponsoring organizaiion on
account malerials, such as statements,
applications and online forms.

We may share information about credit
cards and Sponsored Accounis with selected
third parties inciuding:

» Financial services companies (such as
insurance agencies or companies and
mortgage brokers, and organizations
with whom we have agreements to
Jjointly market financial products);

« Nonfinancial companies (such as
retailers, travel companies and
membership organizations); and

¢ Other companies (such as nonprofit
organizations).
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Information shared, as described in
this section, is limited to credit card and
Sponsored Account information only.
You may elect 1o opt out of this sharing.
Please see Section 5, Honoring Your
Preferences. ’

Disclosing information in other
situations

We also may disclose any of the
categories of Customer Information 1o credit
bureaus and similar organizations and when
required or permitted by law. For example,
Customer Information may be disclosed in
connection with a subpoena or similar legal
process, fraud prevention or investigation,
risk management and security, and
recording of deeds of trust and morigages in
public records. Customer information may
also be disclosed to companies that process
your reguests for products or services or in
connection wiil the sale of your account o
another financial institution. We also may
share any of the categories of Customer
information outside Bank of America
companies when we have your gonsent,
such as when you request a specific

. insurance rate quote from a third-party

insurer.

4. Making sure information is accurate
Keeping your account information
accurate and up io date is very important,
You have access to your account
information, which includes your contact
information, account balances and
transactions and similar information, which
we provide o you through various means,
such as account statements, telephone
banking, Online Banking and in response io
specific requests, If your account information
is incomplete, inaccurate or not current,
please call or write 10 us &t the telephane
number or appropriate address for such
changes listed on your account statement,

7
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bank records or other account maierials. We
will promptly Uupdate or correct any
erroneous information.

$. Honoring your preferences

You have choices when il comes o how
Bank of America shares and uses ‘
Information.
Options for sharing with third parties for
customers with credit cards and
Sponsored Accounts only

If you have a Bank of America credit card
or Sponsored Account, you may request $nat
we not share information about thess
accounts with third parties. If you are unsure
whether any of your accounts are Sponsored
Accounts, pleass contact 1.888.341.5000, If
you request-that we-not-share-information-
with third parties, we may still shar
information: ’

» where permitied or required by law as.
discussed in Section 3 under
Disclosing information in othar
situations; and

» with our service providers as
discussed in Section 3 under
Managing information with companies
that work for us; and

« with other financial companies with
whom we have joint marketing
agraements,

If you do not have a credit card or
Sponsored Account, this saction does
not apply to you.

If you have multipte credit cards or
Sponsored Accounts, you will need to .
Express your preference for each account
separately. When any cusiomer on a joint
account requests that we not share with third
pariies, we apply that preference 1o the
entire account. California residents — see
additional information at the end of this
poiicy. '
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Sharing among Bank of America
companies

You may request that Application
Information, Consumer Report Information
and Information from Outside Sources not
be shared-among Bank of America
companies. Information is shared among
Bank of America companies to complete

_ applications for new producis or services

that you request, thereby saving you time,
and {o manage our business and risks.
During the normal course of doing business,
we will continue to share Identification
information, Transaction and Experience
Information, as well as Other General
Information among our companies. Vermont
residents — see additional information at ihe
end of this policy.

For sharing among Bank of America
companies, each customer may tell us his or
her prefersnces individually, or you may tell
us the preferences for any other customers
who are joint account owners with you.

Direct marketing

You may choose not to receive direct
marketing offers - sent by postal mail,
telephone and/or e-malil - from Bank of
America. These preferances apply to all
marketing offers from us and from
companies working for us. To minimize the
amount of telephone solicitation our
customers receive, Bank of America does
not offer nonfinancial products and services
{hrough telephone solicitations. Direct,
marketing offers from us may include
information about products and services we
believe may be of interest to you. If you
choose not 1o hear from us, you may not
jearn about beneficial offers,
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If you elect not to receive direct marketing
offers by postal mail, telephone and/or
e-mall, please nole thal we may continue to
contact you as necessary to service your
account and for other nonmarketing
purposes. You may also be contacted from

your client relationship manager or assigned

account representative if applicable, Bank of
America may also continue to provide
marketing Information in your reguiar
account mailings and statemens, Including
cnfine and ATM communications.

Each customer may opt out of each direct
marketing option individually. Since
marketing programs may already be In
progress, it may take up 1o twelve weeks in

some situations for your opt out 1o be fully - -

effective. When you opt out of direct
marketing by postal mail or telephone, your
opt out will last for five (5) years. After that,
you may choose 1o renew your opt out for
another five year period,

6. Actions you can take

You can tell us your preferences by:

s Notifying us at
www.bankofamerica.com/privacy and
entering your information on a secure
Web site

« Calling us toll free at 1.888.341.5000

» Talking 1o a cusiomer representative
at a banking center orio your client
relationship manager

When you contact us, please be prepared
to provide the following information for each
Individual:

» First name, middle initial and Jast
name
s Address, city, state and ZIP code

s Account or reference nunjberfor third

party sharing apt-outs
+ Telephone number (if applicable)
» E-mail address (if applicable)

10
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If any of these pieces of information
change, other than your account number,
please notliy us to ensure that your
preferences are consistently honored.

Reducing direct marketing from other
companies

You may contact the following agencles if
you want 1o reduce the amount of
advertising you receive from companies
putside Bank of America:

CREDIT REPORTING INDUSTRY. TO
HAVE YOUR NAME TAKEN OFF ALL
PRE-APPROVED credit salicitations (not
Just Bank of America solicitations), you
may call the credit reporting industry
Prescreening Opt-Out number at
1.888.50PTOUT (1.888.567.8688).

NATIONAL DO NOT CALL REGISTRY.
BANK OF AMERICA SUPPORTS THE
NATIONAL DO Not Call Registry. To have
your phone number added tothe
National Do Not Gall Reqgistry, you may
call 1.888.382.1222 or register at
donotcall.gov. While this will stop most
calls, you may still receive calls from
businesses where you are a customer.

7. GUARDING YOUR OWN INFORMATION

Bank of America recommends that you
take the following precautions to guard
against the disclosure and unauthorized use
of your account and personal information:

o Review your monthly account
statements thoroughly and report any
suspicious activity to us immediataly.

« Report lost or stolen checks, credit or
debit cards immediately.

« Do not preprint your driver’s license or
Social Security number on checks.

1




o Safeguard ATM, credii and debit
cards. Memorize PINs {personal
identification numbers) and refrain
from writing PINs, Social Security
numbers or credit card numbers where
they could be found.

¢ Tear up or shred any pre-approved
credit offers 1o which you do not
respond,

» Review your credit report at Jeast once
every year, Make sure all information
is up to date and accurate, and have
information relating to fraudulent
iransactions deleted. For a free copy
of your credit bureau report, contact
www.annualcreditreport.com or call
1.877.322.8228,

» If you think you have been a victim of
identity theft or fraud, contact one of
the three major credit bureausto
place a fraud alert on your account.
You may also contact the Federal
Trade Commission (FTC) to report
any incidents of identity theft and to
receive additional guidance on steps
you can lake to protect yourself, You
may contact the FTC at
www.consumer.gov/idtheft or
1.877.438.4338,

 Keeping up to date with our Privacy

Policy ‘

. As required by law, Bank of America will
provide notice of our Privacy Policy
annually, as long as you maintain an
ongoing relationship with us. To receive the
most up-to-date Privacy Policy, you can visi
our Web site at:
wWw.bankofamerica.comlgrivacz or call
us at 1.888.341.5000.

We may make changes 1o this policy at
any time and will inform you of changes, as
required by law.

12
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8. Bank of America companies

This Privacy Policy appliesto the
following companies that have consumer
custorner relationships with Bank of -
America:

Banks and Trust Companies

Bank of America, N.A.

Bank of America Trust Company of
Delaware, N.A.

MBNA America

Credit Card

Bank of America Cansumer Card
Services, LLC.

Bank of America

Fleet Credit Card Services, L.F.

MBNA America

Brokerage and Invesiments

BACAP Altermnative Advisors, Inc.

Bank of America Capital Advisors LLG

Banc of AmericaFinance Services, inc.

Banc of America Investment Advisors,
inc.

Banc of America Investment Services,
Ine. .

Banc af America Securities LLC

Columbia Management Advisors, LLC

Golumbia Management Distributors, Inc.

Columbia Wanger Asset Management,
L.P.

Marsico Capital Management, LLC

White Ridge Investment Advisors LLC

Insurance and Annuities
BA Agency, Inc.
BA Insurance Services, inc.
Banc of America Agency, LLC
Banc of America Agency of Nevada, Inc.

13
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Banc of America Agency of Texas, Inc.

Banc of America Insurance Services, Inc.,
dba Banc of America Insurance Agency

Banc of America Corporaie Insurance
Agency, LLC

Bank of America Reinsurance
Corporation

General Fidelity Insurancs Company

General Fidelity Life Insurance Company

IFIA Insurance Services, Inc., dba IFIA
Insurance Agency

NationsBanc Insurance Company, Inc.

Real Estate

HomeFocus Services, LLC
NatlonsCredit Financial Services
Corporation e - -

Automobile Financing
Bane of America Auto Finance Corp.

Fora current list of Bank of America
companies that have consumer customer
relationships and to which this policy applies,
please visit our Web site at
www.bankofamerica.com/privacy. This
policy appiies 1o consumer customer
relationships established In the United
States and is effective January 1, 2007,
This notice constitutes the Bank of
America Do Not Call Policy under the.
Telephone Consumer Protection Act for all
consumers and Is pursuant 1o state law.

You may havs other privacy protections
under stale laws, such as Vermont and
California. To the exient theses state Jaws
apply, we will comply with them with regard
to our information practices.

For Nevada residents only, Nevada law
requires that we also provide you with the
following contact information: Bureau of
Consumer Protection, Offics of the Nevada

14
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Attorney General, 555 E. Washington St.,
Suite 3900, Las Vegas, NV 89101; Phone
number — 702.486.3132; e-mail:
BCPINFO@ag.state.nv.us, Bank of
America, PO Box 25118, FL{—300—02—-07,
Tampa, Florida 33633— 0800.

For Vermont and California residents
only. The information-sharing practices
described above are in accordance with
federal law. Vermont and California law

place additional limits on sharing information

about Vermont and California residents so
long as they remain residents of those
states.

Vermont: In accordance with Vermont
Jaw, Bank of America will not share
information we collect about Vermont

- residents with companies outside of Bank of

America except as permitted by law, such as
with the consent of the customer, to service
the customer's accounts or to other financial
institutions with which we have joint
marketing agreements. Bank of America will
not share Application Information, Consumer
Report Information and Information from
Ouiside Sources about Vermont residents
among the Bank of America companies
gxcept with ihe authorization of gonsent of
the Vermont resident.

California: In accordance with California
law, Bank of America will not share’
information we coliect about California
residents with companies outside of Bank of
America except as permitted by law, such as
with the consent of the customer, t0 service

the customer’s accounts, 10 fulfill on rewards .

or benefits and otherwise as permitted. We
will limit sharing among our companies to
the extent required by applicable California
law.

15
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Estas normas estin disponibles en
espaiiol a través de la sucursal bancaria
de su localidad.

©2006 Bank of America Corporation.

We reserve the right to change the terms
of this Agreement at any time, as further
described in the following sections: Balance
Categories and We May Amend This
Agreement.

YOUR CONTRACT WITH US
Your Agreement with us eonsists of this Credit
Card Agresment and any changes we make to it
from time to time. The terms of this Agreement
apply to you if any of you applied for and were
granted an-account; used the account; - - - - -
maintained the account, and/or otherwise
accepted the account. You agree to the terms
and conditions of this Agreement.

. WORDS USED OFTEN IN THIS
< AGREEMENT
"Access check” means an access check we
provide te you to make a Check Cash Advance
on your account.

"Agreement" or "Credit Card Agreemant"
means this document and any changes we make
to this document from time to fime.

. "APR" means the corresponding Annual
Percentage Rate. The APR corresponds to the
Daily Periodic Rate ("DPR") which Is calculated
by dividing the corresponding APR by 365.

“Card" means all the credit cards we'lssue fo
you and to any other persen with authorization
for us= on this aceount pursuant to this
Agresment.

"Cash Advance" mieans the use of your
account for a loan obtained;

1. at an automated teller machine ("ATM
Cash Advance");

18
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2. by a transfer of funds initiated by us at
your request {"Balance Transfer");

3. at any financial institution {e.g., fo obtain
cash, money orders, of tfravelers checks),
Tncluding overdraft transactions If this
account Is efigible for and properly
enrolled in an overdraft protection”
program, at any non-financial institution
{to obtain cash), or for any payment you
make to us that is returned to us unpaid
for any reason, including the refated
finance charges ("Bank Cash Advance");

4, by an access check you sign as drawer
("Check Cash Advance").

"Cash Advance” Includes Transaction Fees
and adjustments associated with any Cash -
Advance.

"Default Rate” means the APR which may be
applied withaut further notice to your gecount in
certain instances of your default, as described in
the section fitled, Annual Percentage Rales.

"Foreign Transaction” means any transaction
made in a foreign eurrency (ineluding, for
example, online purchases from foreign
merchanis),

"Grace Period” means the period of ime
during a billing cycle when you will not accrue
Periodic Rate Finance Charges on certaln
transactions or balances.

"New Balance Total" means the total bilied
amount as of the Closing Date of 2 billing cycle,
as shown on your monthly statement. To
determine the New Balance Total, we start with
the total balance at the beginning of the billing
eycle, which Is the "Previous Balance," Then we
subtract payments and credits. Then we add
Cash Advances, Purchases and finance charges.

"Pay In Full* or "Paid in Full’ means payments
and credits In & billing cycle totaling at least your
previous billing cycle's New Balance Total, In
general, Pay in Full must be made by the
Payment Due Date in order to get @ Grace
Perjod.

7
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"Promotional Rats" means a temporary AFR
that may be offerad on a balance category for a
designated time pariod, and may be subject fo
other conditions. '

"Purchase” means the use of your card or
account number to:

1. buy or lease goods or services;

2. buy "Cash Equivalents" (l.e., forelgn
currency, money orders or travelers
checks from a non-financial institution, or
wire fransfers, person fo person money
transfers, out-of-network bill payments
made through Bank of America’s online
hill payment servics, bets, lottery tickets,
or casino gaming chips) from any ssller
other than a financial institution;

[$3]

Cash-Advance. - - - ... _ .. _ ..

“Purchase” includes Account Fees, as well as
Transaction Fees and adjustments associated
with any Purchase,

“We", "us", "our®, and "FIACS" means FIA
Card Services, N.A., also known as Bank of
America.

"You" and "your" mean each and all of the
persons who are granted, accept er use an
aceount we hald. "You" and "your” slso mean any
other person who has gusranteed payment of
this account, when used in the sections titled,
Your Contract With Us, We May Monitor and
Record Telephone Galls, and Arbitration and
Litigation, and when used In each of the secfions
relating te payment of this account (e.g., Your
Promise lo Pay, and How We Allacate Your
Payments).

We will use the dafinitions described under the
section heading Wards Used Offten in This -
Agreement or as otherwise defined in this
Agreement. If we use a capitalized term in this
document but we do not define the term in this
docurnent, the term has the meaning as usad in
your monthly statement.

18
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We use section headings (e.g., Words Used
Often in This Agreement) to organize this
Agreement. The headings are for reference
purpases only.

BALANCE CATEGORIES
When a Cash Advance or Purchase

transaction accurs, we add the amount of the

{ransaction and any associated finance charges,

to one of the following balance categories:

Category A~ Balance Transfers and Check
Cash Advances .

Category B - ATM Cash Advances and Bank
Cash Advances

Category C - Purchases

Category D - OtherBalances

From fimé to time, we may mave certain
balances frorm ane category to ancther (for
example, so we can accommodate promotional
terms), and we will tell you when we do.

Each balance category has its own APR. All
rates are subject to change. In addition to the
Annual Percentage Rate section, please see how
we may change the rates on your account in the
section titled, Wa May Amend This Agreement.

ANNUAL PERCENTAGE RATES

Category A Balance Transfers and Check
Cash Advances :
Promotional Rate

The current corresponding ANNUAL
PERCENTAGE RATE for Category A balances Is
a promotional 1.90%(0.005205% DPR) In effect

* through your statement Closing Date in March

2008.

This promotional period will end sooner if
there is a "promotion turn-off event.” A promotion
turn-off event means: (1) that any Tetal Minimum
Payment Dug Is not received by its Payment Due
Date; or (2) thet your total outstanding balance
exoeeds your credit limit on any staternent
Closing Date. If a promotion tum-off event
oceurs, then this promotional peried will end as
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of the first day of that hilling cycle. This means
that this promotionat APR will not be in effect in
that billing cycle,

Rate after the promoticnal period

When the promotional period ends, all new
and outstanding Category A balances will have a
variable rate, unless we increase the APR due to
Default Pricing (see below Defautt FPricing). The
variable APR will be cajculated using the variable
APR formula (see below Variable Rats
Informatfon) with a margin of 10.99 percentage
points; this currently results in a
18.24%corTesponding ANNUAL PERCENTAGE
RATE (0.052712% DFR).

Default Pricing: The Default Rate for
Category A balances is up to 28.88%
corresponding ANNUAL PERCENTAGE
RATE(0.082164% DPR). We may increase the
APR on all new and outstamding Categery A~
balances up to the Defaulf Rate, without giving
You additional netice, each time: (1) we do not
receive the Total Minimum Payment Due by its
Payment Due Date; or (2) yourtotal outstanding
balanee exceeds your credit limit on any
statement Closing Date, Each such increase will
be effective as of the first day of that billing cycle,
but after any applicable Category A promotional
period has ended {sea above Pramotional Rates).
Default Pricing does not use the variable APR
formula,

Category B ATM Cash Advances and
Bank Cash Advances:

The current APR for Category B balances is a
variable rate. This variable APR is calculated
using the variable APR formula (ses below .
Variable Rate Information) with = margin of 15.89
percentage points; this eurrently results in a
24.24%corresponding ANNUAL PERCENTAGE
RATE (0.068410% DPR). The APR will change if
we increase the APR due to Default Pricing (see
below Defaull Pricing).

Default Pricing: The Default Rate for
Category B balances Js up to 28.89%
corresponding ANNUAL PERCENTAGE
RATE(0.082164% DPR), We may increase the
APR on ail new and butstanding Category B
balances up to the Default Rate, without giving
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you additional notice, each time: (1) we do not
receive the Total Minimum Payment Due by its
Payment Due Date; or (2) your total outstanding
balance exceeds your credit fimit on any
statement Closing Date. Each such increase will
be efiective as of the first day ci that billing cycle,
but after any applicable Category B promotional
period has ended. Default Pricing does not use
the variable APR formula.

Category C Purchases:
Promotional Rate

The current corresponding ANNUAL
PERGENTAGE RATE for Category C balances is
a promotional 1.80%(0.005205% DPRY} in effect
through your statement Closing Date In March
2008. :

This promotional period will end saoner if
there Is a "promotion turn-off event.” A promotion
turn-off event means: {1} that any Total Minimum
Payment Due is not received by its Payment Due
Date; or {2) that your total outstanding balance .
exceeds your credit fimit on any statement
Closing Date. fa promotion tumn-off event
accurs, then this promotional period will end as
of the first day of that billing eycle, This means
that this promotional APR will not be in effect in
that billing cycle,

Rate after the promotional period

When the promotional pericd ends, all new
and outstanding Category C balances will have a
variable rate, unless we increase the APR duetio
Default Pricing (see below Default Pricing). The
variable APR will he caloulated using the variable
APR formula (see below Variable Rafe
Information) with a margin of 10.98 percentage
points; this currently resuls In a

- 48.24%corresponding ANNUAL PERCENTAGE

RATE (0.052712% DFR).

Default Pricing: The Default Rate for
Category C balances is up to 29.88%
corresponding ANNUAL PERCENTAGE
RATE(0.082164% DPR). We may increase the
APR on all new and outstanding Gategory C
balances up to the Default Rate, without giving
you additional notice, each time: (1) we da not
reselve the Tatal Minimum Payment Due by its
Payment Dus Date; or (2) your total outstanding

bea
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balance excesds your credit limit on any
statement Closing Date. Each such increase will
be effective as of the first day of that billing cycle,
but after any applicable Category C promotional
perind has ended (see above Promotional Raiss).
Default Pricing does not use the variable APR
formuta,

Category D Other Balances:

The current APR for Category D balances is a
varlable rate. This variable APR Is calculated
usingthe variable APR formula {ses below
Variable Rate Information) with 2 margin of 10,59
percentage points; this currently results in a
19.24%corresponding ANNUAL PERCENTAGE
RATE (D.052712% DPR), The APR will change if
we Increase the APR due fo Default Pricing (see
below Defaull Pricing).

Defauit Pricing: The Default Rate for
Categery-D balances s up 10 28.98% - -
carrespending ANNUAL PERCENTAGE RATE
{0.082164% DFR). We may increase the APR on
all new and outstanding Category D balances up
to the Defauilt Rate, without giving you additional
notice, each time: {1} we do not recelve the Total
Minimum Payment Due by its Payment Dus
Date; or (2) your total outstanding balance
exceeds your credft [fimit on any statement
Closing Date. Each such increase will be
effective as of the first day of that billing cycle,
but after any applicable Category D promotional
periad has ended. Default Pricing does not use
the variable APR formula.

VARIABLE RATE INFORMATION

The variable APR formula is ealculated by
adding together an index and a margin. The
index is the highest U.S. Prime Rale as .
published In the "Money Rates" section of The
Wall Street Journal on the last publication day of
each month. The index used 1o calculate the
variable rates in this Agreement is 8.25% and
was published on May 31, 2007, The margin for
each balance category is described absve In the
Annual Percentage Rates section.

An increase or decrease in the index will
cause a corresponding increase or decrease in
your APRs on the first day of your bilfing cycle

22

Case ID:



e

that begins in the same month in which the index
is published. For example, if your billing cycle
generally begins in the middle of the month, the
index published on September 30th will apply to
your account for the entire billing cycle from
mid-Septernber to mid-October, An increase in
the index means that you will pay higher periodic
rate finance charges and have a higher Total
Minimum Payment Due,

It The Wall Street Journal does not publish the
U. & Prime Rate, or [f it changes the definition of
the U.S. Prime Rate, we may, In our sole
discretion, substitute another index.

CALCULATION OF PERIODIC RATE
FINANCE CHARGES

We calculate Periodiz Rate Finance Charges
far each balance category by multiplying its
Balance Subject to Finance Charge by the
applicable DPR and that result by the number of
days in the billing cycle.

BILLING CYCLE .

Your billing cycle ends each monthon a
Closing Date determined by us. Each billing
cycle begins on the day after the Closing Date of
the previous billing cycle. Each monthly
statement reflects a single billing cycle,

WHEN PERIODIC RATE FINANCE
CHARGES BEGIN TO ACCRUE

Each new Category A and Category B Cash
Advance begins to accrue Periodic Rate Finance
Charges on jts transaction date. Category Aand
Category B balances remaining from previous
billing cycles acerue Periodic Rate Finance
Charges from the first day of the billing cycle,
The transaction date for Check Cash Advances
and Balance Transfers made by check is the date
the check is first deposited or cashed. The
transaction date for a returned payment (2 Bank
Cash Advance) is the date that the corresponding
payment posted to your account.
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Unless subject to a Grace Period, each new
Category C Purchase and each new Category D
Other Balance begins to accrue Periodic Rate
Finance Charges on Its transaction data or the
first day of the billing cycle, whichever date Is
later. Unless subject to a Grace Period, Catsgory
C balances and Category D balances remaining
from previous billing cycles acerue Perlodic Rate
Finance Charges from the first day of the billing
cycle, -

When applicable, Periodic Rate Finange
Charges accrue daily and compound daily on
new balances, and balances remaining from
previous billing cycles, in each balancs category,
Periodic Rate Finance Charges will continue to
acerue even though you have paid the full
amount of any related balances in a balance
category becalse we Include any accrued but
unpaid finarice charges in the.calculafion of the
Balanes Subject to Finance Charge.

Your Payment Due Date will be at [east 20
days from your staternent Closing Date,

GRACE PERIOD

You do not have a Grace Perind for Categary
A or Category B Cash Advances. You will have a
Grace Period on new Category C Purchases and
new Category D Other Balances, In a biiling cycle
In which you Pay in Full, from the day after the
Pay in Full date untll the end of that billing cycle.
You will have a Grace Perlod for an entire billing
cycle on new Categery C Purchases and new
Category D Other Balances and on Category C
and Category D balances remaining from
previous billing cycles If you Pay in Full by the
Payment Due Date In that billing cycle and if
during the previous billing cycle you Paid in Full,

CALCULATION OF BALANCES SUBJECT
TO FINANCE CHARGE

Categories A and B—Average Balance
Method (inciuding new Cash Advances):
We caiculate separate Balances Subjectto

Finance Charge for Category A balances and
Category B balances, We calculate the Balance
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Subject to Finance Charge for each of these
balance categories by: (1) calculating a daily
balanee for each day in the current billing cycle;
{2) ealeulating & dally balance for each day prior
to the current billing cycle that had a "Pre-Cycle
Cash Advance® balance—a Pre-Cycle Cash
Advance Is a Cash Advance with a transaction
date prier fo the current billing cycle but with a
posting date within the current billing cycle; (3)
adding ail the daily balances together; and {4)
dividing the sum of the daily balances by the
number of days in the current billing cycle.

To calculate the dally balance for each day in
the current billing cycle, we take the beginning
balance, add an amount equal to the applicable
Dally Pericdic Rate multiplied by the previous
day's daily balance, add new Cash Advances
and Transaction Fees, and subtract applicable
payments and credits. ¥ any daily balance s less
than zero we treat it as zero.

To calculate a dally balance for each day prior
to the current billing cycle that had = Pre-Cycle
Cash Advangce balence, we take the beginning
halance attributable solely to Pre-Cycle Cash
Advances (which will be zero on the transaction
date of the first Pre-Cycle Cash Advance), add
an amount equal to the applicable Daily Perlodic
Rate multiplied by the previous day's daily
halance, and add only the applicable Pre-Cycle
Cash Advances, and thelr relaled Transaction
Fees: We exclude from this ealculation all
transactions posted in previous billing cycles.

Categories C and D—Average Daily
Balance Method {including new
fransactions): )

We calculate separate Balances Subjectto
Finance Charge for Category C balances and
Category.D balances. We caleulate the Ralance
Subject to Finance Charge for each of these
balance categories by: {1} calculating a daily
balance for each day in the current billing cycle;
{2) adding all the daily balances together; and {3)
dividing the sum of the dally balances by the
nurnber of days in the eurrent billing cycle.
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To calculate the daily balancs for each dey in
the current billing cycle, we take the beginning
balance, add an amount equal fo the applicable
Daily Periodic Rate multipiied by the previous
day's dally balance, add, unless subjectio a
Grace Period, new transactions, new Account
Fees, and new Transaction Fees, and subtract
applicable payments and credits, If any daily
balance is less than zero we freat it as zero. I in
the current billing cycle you Pay in Full, then on
the day after that Pay in Full date, we exclude
from the beginning balance new transactions,
new Account Fees, and new Transachion Fees
which posted on or before the Pay in Full date.

We includs the costs for credit card deht
cancellation or credit insurance purchased
through us In calculating the beginning balance

for the first day of the billing cycle after the billing — R

cycle in which such costs are billed,

TRANSACTION FEE FINANCE CHARGES

If you obtain an ATM Cash Advance, we will
assess a transaction fea (FINANCE CHARGE)
equal to 3.00% of the U.S, dollar amount of each
such Cash Advance (Fes: Min, $10.00).

If you obtain a Bajancs Transfer, we will
assess a transaction fae (FINANCE CHARGE)
equal to 3.00% of the U.S. dollar ameunt of each
such Cash Advance (Fee: Min. $10.00).

If you obtain a Bank Cash Advancs (other
then through an overdrait transaction), we will
assess a fransaction fee (FINANGE GHARGE)
equal to 3.00% of the U.S. doflar amount of each
such Cash Advance (Fee; Min. 31 0.00). This fes
Is not assessed for a Bank Cash Advance
resulting from any payment you make fo us that
Is returned to us unpaid for any reason.

I you have enrolled this acoount to provide
overdraft protection, we will assess a transaction
fee (FINANCE CHARGE) equal to 3,00% of the
U.S. dollar amount of each such overdraft
transaction that posts to this sccount {Fee: Min.
$10.00).
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If you use your card to purchase Cash
Equivalents, we will assess 2 transaction fee
[FINANCE CHARGE) equal to 8.00% of the u.s.
dollar amount of each such Cash Equivalent
(Fee: Min. $10.00). This fee does notapply to
out-of-npetwork bill payments made through Bank
of America’s online bill payment service,

If you obtain a Check Cash Advance, we will
assess a transaction fee (FINANCE GHARGE)
equal 1o 3.00% of the U.S. dollar amount of each
stich Cash Advance {Fee: Min. $10.00),

If you make a Fareign Transaction, we wil
assess a transaction fees (FINANCE CHARGE)
equal fo 3.00% of the U.S. dollar amount of each
such Foreign Transaction. This Is in addition to
any ather applicable transaction fees.

ACCOUNT FEES
The following fees are assessed as Purchases
in the billing cycle in which the fees accrue:

There is no Annual Fee.

An Overlimit Fee in each billing cycle when
your total outstanding balance exceeds your
eredit fimit. The Overlimit Fee will be assessed
even If fees or finance charges assessed by us
cause your total outstanding balance to exceed
your credit limit. The Overlimit Fee will be
assessed as of the first day in the billing cycle
that your total outstanding balance was over your
credit limit. No more than one Overlimit Fee will
be charged In each billing cycle.

If your Previous Balance exceeds your credit
limit at the beginning of a billing cycle, you will
have an opportunity to avoid an Overlimit Fee In
that billing cycle. To avoid an Overlimit Fes in
that billing cycle, your total outstanding balance
must be less than or equal to your credit limit on
the 20th day of the billing cycle and must remain
belowthe credit limit for the rest of that billing
cycle. If your fotal outstanding balance exceeds
your credit limit on the 20th day of that billing
cycle you will be assessed an Overlimit Fee as of
{he 20th day. If your total outstanding belance is
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less than your credit limit on the 20th day of that
billing cycle but exceeds your credit fimit on any
day after the 20th day, you will be assessed an
Overlimit Fes as of the first day after the 20th

-day In which your total outstanding haiance

exceeds your credit limit.

The amount of the Overlimit Fes is based on
the amount of your total outstanding balance on
the date as of which the Overiimit Fee s
assessed and is as follows:

» [ the total outstanding balance is
$500.00 or less, the Overlimit Fee will be
$15.00;

¢ [fthe total outstanding balance is greater
than $500.00 but §1,000.00 or less, the
Overlimit Fee will be $29.00;

» if the total outstanding balance is greater
than $1,000.00, the Overlimit Fes will be
$39.00.

A Late Fee, If the Totsl Minimum Payment
Due shown on your monthly statement is not
recelved by us on or before jts Payment Due
Date. On the Late Fee fransaction date;

» [fthe total oulstanding balance is
$100.00 or less, the Late Fee will be
$15.00;

» ifihe total outstanding balance Is greater
than $100.00 but $250.00 or less, the
Late Fee will be $29.00;

s ifthe tolal outsianding balance is greater

. than $250.00, the Late Fee will be
$39.00, .

A Returned Payment Fee of $39.00 jf a
payment on your account Is returned for .
Insufficlent funds or for any other reason, even if
it is paid upon subsequent presentment (if we
elect to re-present the payment). .

A Returned Check Cash Advance Fee of
$38.00 if we return an access check unpaid for
any reason, even If the access check s paid
upon subsaquent presentment.
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A Copy Fee of $5.00 for each copy ofa
monthly statement or sales draft, except that the
six most recent monthly statements and one
sales drafts will be pravided for free.

An Abandoned Property Fee equal {o any
costs incurred by us for complying with state
abandoned property laws, unless prohibited by
applicable law. :

OVERDRAFT PROTECTION

If your checking account with Bank of America
is linked 1o this account, this overdrait protection
feature will allow funds to be transferred
("overdraft protection transfers") from this
account inta your designated checking account
with Bank of America ("checking account) when
fransactions ceeur an your checking account,
such as checks or other debits, ihat if paid would
cause the checking account to be overdrawn
{"overdraft transactions”). Overdraft protection
{ransfers include automatic transfers to cover
checking account fees, Overdrait protection
transfers are processed after close of business
Monday through Friday and are {reated as
Category B Cash Advances. Each day's overdrait
transactions will be totaled and rounded to the
next $100 ($25 if you opened your checking
sccount in Washington or ldaho; $50 If your
checking account is opened with Military Bank)
increment Up to your avallable credit imit,
regardless of who initiated the overdraft
transactions. For example, If your checking
account has a balance of $1.00 and a check or
other deblt item for §126 s presented for
payment, which if paid would cause your
checking account to be overdrawn, an overdraft
protection transfer of $200 will be made to your
checking account and a Bank Cash Advance of
3200 will post to this account. The amount of
avallable credit on this account must bs sufficient
io cover the total amount of overdratt
fransactions (received by Bank of America that
day) rounded to the next $100 increment (but
excluding any overdraft protection fee); otherwise
one of more of the overdraft transactions for that
day will be rejected. However, ifthe available
credit on this account is greater than the
overdrait iransaction amount, but the available
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credit is insufficient for the overdraft transaction
amount to be rounded to the next $100
increment, then the amount of the overdrait
transaction will be rounded to the highest whole
dollar amount of your available credit, (And In
such an event, the accrued finance charges may
result in an Overlimit Fee.) We may parmit ar
refuse to permit any overdraft protection transfer
that would cause you to exeeed the credit limit on
this account; but if we permit i, you may be
assessed an Overlimit Fee during the billing
cycle in which the transfer occurs. This overdrat
protection feature will automatically be cancelled
if this account Is closed by either you or us, or at
any time upon your request. Your overdraft
transactions remain subject to the lerms of your
checking account with Bank of America, any
related enroliment agreement, and this
Agreement.

SIGN YOUR CARD
You should sign your card before you use jt.

- : HOW TO USE YOUR ACCOUNT
You may obtain credit in the form of
Purchases and Cash Advances by using cards,
access checks, your account number, or other
credit devices.

WE MAY MONITOR AND RECORD
TELEPHONE CALLS

You consent to and authorize Bank of
America, any of its affillates, or its marketing
assnciates to monitor and/or record any of your
telephone conversations with our representatives
or the representatives of any of those companies.
Where you have provided a call phone number
directly to us, or placed a cell phone call to us,
you consent and agrae to accept collection calls
to your cell phone from us. For any telephons or
cell phone calls we place to you, you consent
and agree that these calls may be automatically
dialed and/or use recarded messages.

30
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CREDIT REPORTING AGENCIES;
COLLECTING AND SHARING
INFORMATION

You suthorize Us to collect information about
you in order to conduct our business and dellver
the top quality service you expect, Including
information we receive about you, information we
raceive from third parties such as credit reporting
agencies and information about your
transactions with us and other companies. You
authorize us to share such information about you
or your aesount with our affiliates and others.
You may have the right to opt out of some
information sharing. For more details, please
referto our Privacy Pelicy. ) :

Jf you believe we have furnished
inaccurate or Incomplete information about
youl or your account to a credit reperting
agency, write to us at: FIA Card Services,
N.A., Credit Reparting Agencles, P.O. Box
17054, Wilmington, DE 10884-7054. Please
include your name, address, home phone
number, and account number, and explain
what you believe is inaccurate or
incomplete.

PURPOSES FOR USING YOUR ACCOUNT
You may use your account for personal,
family, of househoid purposes. You may not use
your acoount for business or commercial
purposes. You may not use 2 Check Cash
Advarce, or any other Cash Advance, to make 8
payment on this or any other credit account with
us or our affiliates, You may not use or permit
your account to be used to make any fllegal
transaction. You will only use your account for
transactions that are legal where you conduct
them. For example, Internet gambling
transactions may be llegal in your state, Display
of a payment card logo by an online merchant
does not mean that an Internet transaction Is
legal where you conduct i We may charge your

. account for such transactions. We wili not be

liable if you engage in.an fllegal fransaction. We
may deny authorization of any transaction
Identified as Internet gambling.

k4
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PERSONS USING YOUR ACCOUNT

If you permit any person 1o use your card,
access checks, account number, or other cradit
device with the authorization to obtain credit on
your account, you may be lizhle for afl
transactions made by that person Including
transactions for which you may not have
intended to be liable, sven if the amount of those
transactions causes your cradit limit to be
exceeded. Authorized users of this account may
have the same access to information about the
account and its users as the acoount holders. We
may send account materials {cards, statements
and notices) to any liable party, and that person
will be responsible for delivering those materials
to the other liable parties and authorized users.
Notice to any of you will be considered notica to
all of you. You may allow authorized users on
your account in‘thefollowing ways: (1) by —
notifying us that you want someone added to
your account as an authorized user; (2) by
lending your card or account number to another;
or {3) by any other ways in which you would be
legally considered to have allowed another to use
your account or fo be legally prevented from
denying that you did so. You must think carefully
before you allow anyone to become an
authorized user. By doing so, you autharizes the
person io use your acoount T the same extent
you can, including but not limited to making any
purchases, cash advances, balance transters
and allowing others fo use your aceount, Your
account doss not permit you to limitthe nature or
amaunt of autherify you give to any suthorized
user and you will not attempt o do so. An
autherized user's authority will continue until you
Both notify us that you are terminating the
authority and you physically retrieve the card. If
you capnot retrieve the card, you will remain

liable for any transactions that we cannot prevent |

after you notify us.

YOUR PROMISE TO PAY

You promise to pay us the amounts of all
aredit you obtain, which includes all Furchases
and Cash Advances. You alsc promise to pay us
all the amounts of finance charges, fees, and any
other transactions we charge to your account. If
a bank branch or office sponsars yaur account,
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you promise to pay it any unpaid account
balance it pays us within 30 days.

PAYMENTS ON YOUR ACCOUNT

You must pay each month at least the Total
Minirnum Payment Due shown on your monthly
statement by its Payment Due Date. Your
Payment. Due Date may vary from month to
month. Payments must conform {o the
requirements set out on that monthiy statement;
these requirements may vary withaut prior notice,
You may pay the entire amotnt you owe us at
any time. Payments made in any billing cycle
that are greater than the Total Minimum Payment
Due will not affect your obligation to make the
next Total Minimum Payment Due, [f you
averpay or if there Is a credit balance on your
account, we will not pay interest on such
amounts. We will reject payments that are not
drawn in U.S. dollars and those drawn on &
financial institution located-outside of the United
States. We reserve the right to refect any
payment if your account has a credit balance as
of the day we receive that payment. Payment of
your Tetal Minimura Payment Due may not avoid
the assessment of Overlimit Fees, Generzily,
cradits to your account, such as those generated
by merchants or by person-to-person money
{ransfers, are not treated as payments and will
not reduce your Total Minimum Payment Due.

We process most payment checks
electronically, We use the information on your
check to create an electronic funds transfer.
Each time you send a check, you authorze a
ane-time electronic funds transfer. You aiso
autharize us to process your chéck as a check or
paper draft, as necessary, Funds may be
withdrawn from your account as soon as the
same day we receive your payment. You will not
receive your cancelled check because we are
reguired to destroy it. We will retain an electronic
copy. For more Information or to stop the
conversion of your checks into electronic funds
transfers, call us at the phone number listed on
{the front of) your menthly statement or on your
card. You may also wiite to us af: P.O, Bax
18019, Wilmington, DE 18850-5018.
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TOTAL MINIMUM PAYMENT DUE

You may pay your total outstanding balence
at any time, Each bilfing cycle, you must pay st
least the Tatal Minimum Payment Due shown on
your monthly statement by its Payment Due
Date, The Total Minimum Payment Due s the
sum of all past due amounts plus the Current
Payment,

The Current Payment for each billing cycle
includes threa amounts: (1) 1.00% of your
bafance {your New Balance Total except for any
new Periodic Rate Finance Charges, and Late
Fes), and (2} new Pericdic Rate Finance
Charges, and (3) new Late Fee, The Current
Payment Is capped. Generally, the lowest it will
be is $15.00 and the highest it could be is 5% of
your New Balance Totfal. We round the payment
amountdownrto-the nearest dollar. |fa payment
Is oredited to your account but is returned unpaid
in a later hilling cycle, we will recalculate the
Total Minimum Payment Due for the billing cycle
In which the payment was originally credited,

WHEN YOUR PAYMENT WILL BE
CREDITED TO YOUR ACCOUNT

We credit payments as of the date received, if
the payment is: (1) received by 5 p.m. Eastern
time; (2) recelved at the address shown in the
upper left-hand corner of the front of your
monthly statement; (3) paid with a chack drawn
In U.S. dollars on a U.S, financlal instifution or a
U.S. dollar money order; and {4) sent in the
return envelope with only the top portion of your
staternent accompanying it. Payments recejved
after & p.m. Eastern time on any day including
the Payment Due Date, but that octherwise mest
the above requirements, will be credited as of the
next day. Credit for any other payments may be
delayed up to five days..

HOW WE ALLOCATE YOUR PAYMENTS
Woe will allocate your payments in the manner
we determine. In most instances, we will allocate
your payments to balances (including
transactions made after your latest staiement)
with lower APRs before balances with higher
APRs. This will result in balances with lowser
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APRs (such as new balances with pramotional
APR offers) being paid before any other existing
balances. )

PROMISE TO PAY APPLIES TO ALL
PERSONS

Al persans who initially or subsequently
fequest, accept, guarantee or use the account
are individually and together responsible for any
total outstanding balance, |f you and one or more
persons are responsible to pay any total
outstanding balance, we may refuse to release
any of you from liability until all of the cards,
access checks, and other credit devices
outstanding under the account have been
returned to us and you repay us the {otal
outstanding balance owed fo us at any {ime
under the terms of this Agreement.

DEFAULT

You will be In default of this Agreement if: (1)
you fail to make any required Total Minimum
Payment Due by its Payment Due Date; {2) your
total outstanding balance exceeds your credit
fimit; or (3) you fail to abide by any other term of
this Agreement. Our failure to exercise any of our
rights when you default does not mean that we
are unable o exerclss those rights upon later
default.

WHEN WE MAY REQUIRE IMMEDIATE
PAYMENT
If you are in default, then in addition to our

- other remedies under this Agreement, we can

require immediate payment of your total
outstanding balance and, uniess prohibited by
applicable law and except as otherwise provided
under the Arbitration and Litigation section ofthis
Agreement; we can also require you to pay the

costs we incur in any collection proceeding, as

* well as reasonable attorneys' fees If we refer your

account for collection to an attorney whe is not
our salaried employes.

OTHER PAYMENT TERMS

We can accept late payments, partial
payments, or payments with any restrictive
writing without losing any of our rights under this
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Agreement. This means that na payment,
including those marked with "paid in full* or with
any other restrictive words, shall operate as an
accord and satisfaction without the prior written
appraval of one of our senior officers. You may
not use a postdated check to make a payment. If
you do postdate a payment check, we may elect
to honer it upon presentment o retumn it
uncredited to the person that presented it,
without in either case Waiting for the date shown
on the check. We are not liable to you for any
loss or expense incurred by you arising out of the
action we elect to take.

PAYMENT HOLIDAYS AND REDUGED
PAYMENT OFFERS

We may allow you, from time to time, to omit
2 monthly payment or make a reduced payment.
We will notify you when these options are.
available. [fyou omit a payment or make a
reduced payment, finance charges, applicable
fees, and other regular fransactions, if any, will
acerue on your account balences in accordance
with this Agresment. The reduced payment
amount may be less than your finance charges.
You must make the reduced payment on fime to
avoid a late fee, You must resume making your

regular Total Minimum Payment Due each month

following & payment holiday or reduced payment
offer.

YOUR CREDIT LIMIT

Your eredit lIimit is disclosed to you when you
receive your card and, genarally, on each
menthly statement, We may change your credit
limit from time to time, The amount shown on
your monthly statement as Cash or Credit
Availabie does not take into aceount any
Purchases, Cash Advances, finance charges,
fees, any other transactions, or credits which
post to your account after the Closing Date of
that monthly staternent. Such transactions could
result in your credit limit being excesded and
result in the assessment of Overlimit Fees and
loss of Promotional Rates.
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WHAT WE MAY DO IF YOU ATTEMPT TO
EXCEED YOUR CREDIT LIMIT

The total outstanding balance on your aceount
plus authorizations at any #me must not be more
than your credit limit. If you attempt a transaction
which resuits in your total outstanding baiance
{plus authorizations) exceeding your credit limit,
we may: (1) permit the transaction without
raising your credit limlt; (2) permit the transaction
and freat the amount of the transaction that s,
more than the credit limit as immediately due; or
{3) refuse o permit the transaction.

1§ we refuse to permit the transaction, we may

advise the person who attempted the transaction
that it has been refused. If we refuse to permit a
Check Cash Advance or Balance Transfer, we
may do so by advising the persen presenting the
Check Cash Advance or Balance Transfer that
credit has been refused, that there are insufficient
funds to pay the Check Cash Advanee or
Balance Transfer, or in any other manner.

If we have previously permitied you 1o exceed
your credit limit, It does not mean that we wil
permit you to exceed your credit limit again. {f we
decide to permit you to excead your credit limit,
which could trigger a promotian turm-off event,”
we may alsc charge an Overlimit Fee and/or
apply Default Pricing as provided in this
Agreement.

WE MAY AVEND THIS AGREEMENT

Wa may amend this Agreement at any fime.
We may amend it by adding, deleting, or
changing provisions of this Agreement. We may
increase or decrease any ar al of your APRs, We
may increase any or all of your APRs 1o rates
which exceed the Default Rate, When we amend
this Agreement we will comply with the
applicable notice requirements of federal and
Delawars law that are In effect at that fime. The
amended Agreement (including any higher rate
ar other higher charges or fees) will apply 1o the
{otal outstanding balance, including the balance
existing before the amendment becaime effective,
If an amendment gives you the opporiunity to
reject the change, and If you reject the change in
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the manner provided In such amendment, we
may terminate your right to receive credit and
may ask you to refurn afl credit devices as a
condtion of your rejection. We rmay reéplace your
card with another card at any time,

WE MAY SUSPEND OR CLOSE YOUR
ACCOUNT )

We may suspend or close your account or
otherwise terminate your right ic use your
account. We may do this at any time and for any
reason. Your obligations under this Agreement
continue even after we have done this. You must
destroy all cards, access checks or other credit
devices on the account when we request,

YOU MAY CLOSE YOUR ACCOUNT
You may close your account by notifying us in

writing or-by-telephone; and destraying all-cards;. - -

access checks or other credit devices on the
account. Your obligations under this Agreement
continue even after you have done this.

TRANSACTIONS AFTER YOUR
ACCOUNT IS CLOSED

When your account is closad, you must
contact anyone atithorized to charge transactions
to your account, such as internet servics
providers, health clubs or insurance companies.
These transactions may continie to be charged
to your account untl! yau change the billing. Also,
if we believe you have authorized a transaction or
are attempiing o use your account after you
have requested to closs the account, we may
allow the transaction to be charged 1o your
account.

REFUSAL TO HONOR YOUR ACCOUNT

We are not liable for any refusal to honor your
account. This can include a refusal to honor your
card or account number ar any check written on
your account. We are not fiable for any retention
of your card by us, any other financial Institution,
or any provider of goods or sefvicss.
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HOW YOU MAY STOP PAYMENT ON AN
ACGCESS CHECK

You may request a stop payment on an
access check by providing us with the access
check number, dollar amount, and payes exactly
as they appear on the access check. Oral and
wiitten stop payment requests on 2n aCCess
check are effective for six months from the day -
that we place the stop payment.

YOU MAY NOT POSTDATE AN ACCESS
CHECK ' ‘

You may not issue a postdated access check
on your account. I you do posidate an access
check, we may elect to henor it upon

presentment or return it unpaid o the person that -

presented it to us for payment, without in either
case waiting for the date shown on the access
check. We are not liable to you for any loss of
expense incurred by you arising out of the action
we elect to take.

TRANSACTIONS MADE IN FOREIGN
CURRENCIES

If you make a transaction ina foreign
currency, the transaction will be converted by
Visa International or MasterCard international,
depending on which card you use, imtea U.S..
dollar amount in accordance with the operating
regulations or conversion procedures in effect at
the time the transaction is processed, Currently,
those regulations and procedures provide that
the currency conversion rate fo be used js sither
(1) a wholesale market rateor{2) a
government-mandated rate In effect one day
prior to the processing date. The currency
conversion rate in effect on the processing date
may differ from the rate in gffect on the
transaction date or posting date.

BENEFITS

We may offer you certain benefits and
services with your account. Any benefits or
services are not a part of this Agresment, but are
subject to the terms and restrictions outfined in
the benefits brochure and other official
documents provided to you from fime o time by
or on behalf of Bank of America. While any
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benefits or services described In the previous
sentence are not part of this Agresment, any
claim or dispute related to any such benefit or
service shall be subject to the Arbitration and
Litigationsaction of this Agresment. We may
adjust, add, or delate benefits and services at
any time and without notiee 1o you.

WE MAY SELL YOUR ACCOUNT

We may at any time, and without notice 1o
you, sell, assign or transfer your account, any
sums due on your account, this Agresment, or
our rights or obligations under your aceount or
this Agreement 1o 8nY person or entity, The
persan or entity to whom we make any such
sale, assignment or transfer shall be entitled to
all of our righis andor obligations under this
Agreement, to the extent sold, assigned or
{ransierred,

YOU MUST NOTIEY US WHEN You
CHANGE YOUR ADDRESS
We strive 1o keep aceurate records for your
benefit and ours. The post office and others may
- notify us ofa change to your address, When you
change your address, you must nolify us
promptly of your new address,

WHAT LAW APPLIES

This Agreement is made In Defaware and we
extend credit to you from Delaware, This
Agresment is governed by the laws of the State
of Delaware (without regard toits conflict of jaws -
principles) and by any applicabie federal laws,

THE PROVISIONS OF THIS AGREEMENT
ARE SEVERABLE

If any provision of this Agresment is found ta
be invalld, the remaining provisions will continue
{o be effective, ’

OUR RIGHTS CONTINUE
Cur failure or delay in exercising any of our

rights under this Agreement does not mean that
We are Unable to exercise thoss rights Iater,
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UNAUTHORIZED USE OF YOUR CARD

Please notify us Immediately of the loss, theft,
or possible unauthorized use of your account at
1-800-421-2110.

ARBITRATION AND LITIGATION

This Arbitration and Litigation provision
applies to you unless you were given the
opportunity to reject the Arbitration and Litigation
provisions and you did so reject them in the
manner and timeframe required, I you did reject
effectively such a provision, you agreed that any
litigation brought by you against us regarding this
account or this Agreement shall be brought In @
cout located in the State of Delaware.

Any claim or dispute {"Claim”) by either you or
us against the other, or against the employees,
agents or assigns of the other, arising from or
relating in any way to this Agreement or any prior
Agreement or your account {(whether undera
statute, in contract, tort, or otherwise and
whether for money damagas, penalties or
deciaratory or equitable relfef}, shall, upon
election by sither you or us, be resolved by
binding arbitration. The arbitrator shall resalve
any Claims, Including the applicability of this
Arbitration and Litigation Section or the validity of

_ the entire Agreement or any priar Agreement,

exoapt for any Claim challenging the validity of
{he Class Action Waiver, which shall be decided
by a courl

in addttion, we will net choose to arbitrate an
individual Claim that you bring against us in
small claims court or an equivalent court, if any.
But if that Claim Is transferred, removed or
appealed to a different court, we then have the
right to choose arbitration.

Arbitration shall take place before a single
arbitrator and on an individual basis without
resort io any form of class action. Arhitration
may be selected at any time unless a judgment
has been rendered or the other party would suffer
substantial prejudice by the delay in demanding
arbitration.

4
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The arbitration shall be conducted by the
National Arbitration Forum ("NAF"), under the
Cade of Procedure In effect at the time the Claim
Is filed. Rules and forms of the National
Arbitration Forum may be obtalnad and Claims
may be filed at any National Arbitration Forum
oifice, www.arb-forum.com, or P.O. Box 50191,
Minneapolis, Minnesota 554085, telephone
1-800-474-2371. IF the NAF is unable or unwilling
1o act as arbitrator, we may substitute another
nationally recognized, independent arbitration
organization that uses a similar code of
procedure, At your written request, we will
advance any arbitration filing fee, administrative
and hearing fees which you are required to pay to
pursue a Clalm in arbitration. The arbitrator will
decide who will be ultimately responsible for
paying those fees, If you file a claim against us,
In no event will you be required to reimburse us

for any arbitration filing, administrative or Tearing

fees in an amount greater than what your court
costs would have been ifthe Claim had been
resoived in a state court with jurisdiction.

Any arbitration hearing at which you appear
will take place within the federal judicial district
that includes your billing address at the #ime the
Claim Is filed. This arbitration agreement is made
pursuant to a transaction involving Interstate
commerce, end shall be govemed by the Faderal
Arbitration Act, 9 U.S.C. §¥1-16 ("FAA")
Judgment upon any arbitration award may be
enterad in any court having jurdsdictian. The
arbitrator shall follow existing substantive law to
the extent consistent with the FAA and applicabiz
statutes of limitations and shall honor any claims
or privilege recognized by law. If any party
requests, the arbitrator shall write an opinion
containing the reasons for the award.

No Claim submitted 1o arbitration is heard by
& Jury or may be brought as a class action or as
& private attorney general, You do not have the
right to act as a class represantative or
participate as a member of a class of claimants
with respect to any Claim submitted o arbitration
(Class Action Waiver). The parties to this
Agreement acknowledge that the Class Action
Waiver js material and essantial to the arbitration
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of any disputes between ihe parties and is
nonseverable from this agreement {o arbitrate
Claims. If the Class Action Walver s limited,

voided or found unenforceable, then the parties’

agreement to arbitrate (except for this sentance)
shall be nuli and void with respect o such

- proceeding, subject to the right to appeal the

limitation or invalidation of the Class Action
Waiver, The Parties acknowledge and agree
that under no circumstances will a class
action be arbitrated.

This Arbitration and Litigation Section applies
to all Claims now in existence or that may arlse
in the future. This Arbitration and Litigation
Section shall survive the termination of your
aceount with us as well as any voluntary
payment of the debt In full by you, any
bankruptcy by you or sale of the debt by us.

For the purposes of this Arbitration and
Litigation Section, nwe" and Yus" means FIA Card
Services, N.A, its parent; subsidiaries, affiliates,
licensees, predecessors, SUCCEsSOrS, assigns,
and any purchaser of your account, and all of
thelr officers, directors, employees, agents and
assigns or any and all of them. Additionally, "we”
or "us” shall mean any third party providing

penefits, services, or praducts in connection with '

the account (including but nat fimited to credit
pureaus, merchants that accept any credit device
issued under the account, rewards or enroliment
services, credit insurance companies, debt
collectors and all of their officers, directors,
employess and agents) if, and only if, such 2
third party is named by you asa co-defendant in
any Claim you assert against us.

yOU UNDERSTAND AND AGREE THAT IF
EITHER YOU ORWE ELECT TO ARBITRATE
A GLAIM, THIS ARBITRATION SECTION
PRECLUDES YOU AND US FROM HAVING A
RIGHT OR OPPORTUNITY TO LITIGATE
CLAIMS THROUGH GOURT, ORTO
PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS.
EXCEPT AS OTHERWISE PROVIDED ABOVE,
ALL CLAIMS MUST BE RESOLVED THROUGH
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ARBITRATICON IF YOU OR WE ELECTTO
ARBITRATE.

YOUR BILLING RIGHTS

Keep This Notice for Future Use: This notice
contalns important information about your rights
and our responsibilities under the Fair Credit
Billing Act.

Notify Us in Gase of Errors or Questions
About Your Bill: If you think your bill is wrong,
or If you nesd mere information about a
trensaction on your bill, write us on 4 separate
sheet (or use a copy of the form provided on your
bill) at Bank of America, P.O. Box 15028,
Wilmington, DE 19850, Write fo us as s00n.as
possible. Do not send the notice on or with your
payment. We must hear from you no later than
B0 days =fter we sent you the first bill on which
the transaction or error appeared. You can
telephone us, but doing so will not preserve your

. fights. In your letter, give us the following

infermation: (1) your name and aceount number;
(2) the dellsr amount of the suspected error; (3)
tha posting date of the transaction in question;
and {4) a description of the error and an ]
explanation, If you can, of why you believe there
Is an error. If you need mors Information,
describe the item you are not sure ghout,

If you have authorized us to pay your credjt
card bill automatically from your savings or
thecking account with us, you can stop the
payment on any amount you think is wrong. To
stop the payment your letter must reach us three
business days before the automatic payment is
scheduled to oceur,

Your Rights and Our Responsibilities After
We Receive Your Written Notice: We must
acknowledge your letter within 30 days, unless
we have corrected the errar by then. Within 80
days, we must efther correct the ermor or explain
why we believe the bill was correct,

After we receive your letter, we cannot try to
colleet any amount you question or report you as
delinquent. We can continue 1o bil you for the
amount you guestion, including finance charges,
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and we can apply any unpald amount against
your credit limit. You do not have to pay any
questioned amount while we are investigating,
but you are still obligated to pay the parts of your
bill that are not in question.

it wa find that we made 2 mistake on your bill,
you will not have to pay any finance charges
related to any questioned amount. If we did not
make a mistake, you may have to pay finance
charges, and you will have to make up any
missed payments on the questioned amount. In
either case, we will send you a statement of the
amount you owe and the date that it is due.

I you fail to pay the amount that we think you
owe, we may report you as delinquent. However,
if our explanation does not satisfy you and you
write to us within twenty-five (25) days telling us
that you still refuse fo pay, we must tell anyone
wa report you to that you have a guestion about
your bill, and we must tell you the name of
anyone we report you to. We must tell anyone we
report you fo that the matter has been seitied
between us when it finally is.

Jfwe da not follow these rules, we cannot
collect the first $50 of the questioned smount,
sven if your bill was correct.

Special Rule for Credit Card Purchases: [fyou
havea problem with the quality of the property or
services that you purchased with a credit card,
and you have tried in good faith to correct the
problem with the merchant, you may have the
fight not to pay the remaining amount due on the
property or services. There are twa fimitations on
this right:

{1)You must have made the purchase in your
home state or, i not within your home state,
within 100 miles of your current mailing
address and;

(2)The purchase price must have been more
than $50.
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These limitations do not apply if we own or
operate the merchant, or if we mailed you the
advertisement for the property or services,

©2007 Bank of America Corporation, All righis
reserved.
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BankofAmerica _
=

EXHIRIT C
BILL OF SALE AND ASSIGNMENT OF LOANS

| The undersigned Assignor ("Assignor*) on and as of the date hereof hereby absolutely sells,
transfers, assigns, sets-over, quitclaims and conveys to Cavalry SPV I, LLC a limited liability company
organized under the laws of Delaware ("Assignee") without recourse and without representations or

as set forth in Sections 8.1 and 8.2, all of Assignor's right, title and interest in and to each of the loans
identified in the loan schedule ("Loan Schedule™) attached hereto {the "Loans™, together with the right
to all principal, interest or other proceeds of any kind with respect to the Loans remaining due and
owing as of the Cut-Off Date applicable to such Loans ss set forth in the Loan Sale Agresment pursuant
to which the Loans are being sold (including but not hmited 1o proceeds derived from the conversion
voluntary or invehmtary, of any of the Loans into cash or other liquidated property).

DATED: September 28, 2011

ASSIGNOR: FIA CARD SERVICES, N.A,

Name: Debra L Pellicciarp
Title: Vice President

Fux: 302.458.0488

Bank of Amerien, Asset Salog
Bulk 9/8/11 Decrfield IT, 655 Paper Mill Road, Newark, DE 18712
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{CHASE_DATE
v/28/2011

CREDITOR
gank of America/FIA Card Services, N.A.
COMAKER_NAME

MiKER_SSN

MAKRER _NAME

T

_schedulea_16849567[1] . txt
CONTRACT_DATE ORIG_LAST_PAY_DATE
5/23/2009

NO
bﬂ‘i 6/18/2007
INITIAL_BALANCE
10088.75

COMAKER._SSN

page 1
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sceaunt Number: (IR 5557

gummary of Transactions

I

$8,532.80

May 2008 Statemnent
Credit Lines :
Cash aor Credit Avalable:

$8,000,00

Billing Cycle and Payment Information

BankofAmerica __
S

E,Custon)

For Informalion o
www.bankofamarica.com

Call toli-lree 1-B00-826-2556 .
TDD hearing-impaired {-B00-3:16-3178

Previous Balance Days in Billing Cycle
Payments and Gredits - $0.00 Closing Dale 05/08/09 Mal Paymentz to
Purchases and Adjustrments + %39.00 Epgdltagi ﬁshﬁ;m/\
Periodic Rate Finance Charges  + ga7.42 | Payment Due Date 08/29/05 | wiMINGTON, DE 19686-5019
Transaction Fee Finance Charges + $0.00 Current Payrment Due §351.00 1 ppai illing Inquiries to:

Fast Due Amount + §723.00 | BANK OF AMERICA
New Balance Tolal $8,799.22 Total Minimum P.0. BOX 15D26

** Payment Due WILMINGTON, DE 19850-5028 ¥

b 1] Ve panek apRd

Promotional Posting Transa Reference  Account
Purchases and Adjustments Diier ID Date Date Number Number Amaunti
TATE FEE FOR PAYMENT DUE 04/30 04730 p4/30 - B532 39.00

AL 7 IE B ; E

YOUR PAYMENT WAS NOT RECEIVED 8Y THE DUE DATE. TO AVOID FUTURE FEES OR RAT

INCREASES, PLEASE MAKE YOUR PAYMENTS ON TIME AND REMAIN UNDER YOUR CREDIT

LIMIT, REMEMBER, IF TWICE IN 12 MONTHS YOUR PAYMENT IS REGEIVED AFT ER THE DUE
DATE AND/OR YOUR CREDIT LIMIT IS EXCEEDED, YOUR APR MAY INCREASE.

OUR RECORDS SHOW YOUR ACCOUNT IS PAST DUE

St

Ea IR = EL
Conesponding Ansusl AFR Balanice Subject fa

Fromotional
Category Trensaction Types _ Daly Periodic Aste  Perceniage Rale Type Finance Charge
Balance Transiers 0.082164% 20.959% s $0.00
Cash Advances 0.0B2164% £9.98% 5] $0.00
Purchases 0.082164% 23,98% 5 $8,849.89
‘Annual Percentage Rate for this Billing Perlod: o5.00%

{includes Periodic Rate Finance Charges and Transaction Fee Finance Charges {hat results in an APH which exceeds
the qu_rgs_ggr_t_ciing APR above.)

A'PH"i'ype Deﬁniﬁons:"AEh Type: S= standard APR (AFR narmally in etiect)

o5 DD&?HHEEDDLD?HDUDDDEDDDDDDDWSE&?

D Ghesk here lor » change af mmalling nddress or phone numhars).
Piznse pravide ol conections of the ieverse side.
ey =

BANK OF AMERICA
p.0. BOX 15015

WILMINGTON, DE 19886-5013 ACCOUNT R s587

NEW BALANCE TOTAL: $8,798.22
EAYMENT DUE DATE: 05/29/09

EnmPaymsm‘AmwﬁEndasad:

PHILADELPHIA PA 181

< Mail this payment coupan along with a
check or monsy order payail Jo: BANIKC OF AMERICA

rgan0aieson " g5ate

ity
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{ IMPORTANT INFORMATION ABOUT THIS ACCOUNT

USE2114

Rev. 04/08 |

CUSTOMER STATEMENT OF DHSPUTED ITEN - Please cafl 1of] free 1.866.266,0212 Monday-Thitrsday Sdin-Opns (Eastern Time), Friday San- 7pns (Eastersr

§ Thue) and Satureluy Sam-Gnn (Ensterst Thie), For brompt service please have the werchant reference monber(s) avatlaiz for the charve(s) in qtiestion,

Nawe dame:
Trsacrion P
Amusr §

cemime + cnme. Justing Date:
Disputed
f

73 & Thesmount of the charg was increased from§, mS_- ormy sales

lip was acddeed snvorrecly. Enclosed 5 2 onpy vl el «fip that shows the mmnnnull:?r}r.

2. Loumify that the chunge i alwsve vesior anad by me ora persom sutiirized by e to use e, nor
e thegnints e servies represented by dhe mansacion receh by mue ara person suthnrized by nie

I Thave sy reveved the merchandise that was to b shipped to miean —r [ [MMIDDAYY,
Huwe sshed hesmenchant 1o ereclit my aerousr,

& L iswead a credit sk dhae was o shown on nysasement. A copy af my ervdit slip s enclosed,
The rnen fuant fias p ron 30 days w exede your et

s Mervhandise tha v sbipmad s me s arried d.mw‘g.d anbrdefctive, | rtwmed it on
et MAMDDIYY) and sl the merchanm so el my aecount. Ateach a erter describing

I e merchmie s dammigedlanor deiestivennd i eapy of the proof of rum,

L0 o Athough 1 bl anpuaye in theabove mnsicion, save conmatd e merehan, reniemsd she merchandise
e L INMIDLIYY) and requesedd y erodit, 1 eigher il 10t seeive this aredit ar it was
wnsatbsyeivey Avad 3 beewr explainisg why youaredizputing this charge with a cogy of the proof of
rerwm. i yuu sine unahle to e the merchandlse, please explin,

“ Vermily tur the chane in queetion was s sinz{n trissaesicon, bt was posted twie go my sansmen,
‘li:Il‘d L the send ransseriun, Sake £1 Referne:

ARy

GRACE PERIOD
~Lintwe Period” nteans the period of dme during a bitlin cycle when you will notaccme
Perindic Rane Finanee Charges on cermin mnsietans or balavees, There is no Grace Perind for
Halance Tesnsfers st Cagh Advances, I you pay in fulf rhis stements New Balanes Tom! by
tts Paymenr Du Dare and if you paid in fll this stemenss Previous Balance in this soements
hillirng vyche, then you will have a Graee Perjud during s hilling wycle diar bepan di day afier
his stawments Closing Dare an the Purchase portons of this srarement’s New Balancs ';'nm!,
During a "% Promptivnal Rae Offen 1) nu Periodic Rare Finance Charges aceruis on
biabanees with the 0% Promugonsl Rarsn 2) you must pay the Towm] Minimum symene
Due by ios Paymeer Dow Date fand avoid any uther “promottn num-aff evenr® a¢ defined in
your Creadiv Card Arerment) 10 maiomin the 0% Promotional Rate,
*® Ifa coresponding Annul Percentpe Rare in the Finance Cha i Schedule on the frone
uf this smtement conmins 2 “** " symbol, Lﬁun witly respeer to thase bﬁnnas: T the 0%
Prusmuriomal Rate will expire ar the end of the nexe billing cycle, and 23 you must rpay this
sateanent’s New Balunce Toral by i Payment Due Dete 1o avnid-Perjodic Rare Fimnance Charges
Aier the end af the 1% Promorional Rare Offer an thse balances existing a5 of the Closing
Dare oof dhis starennenr,
CALCULATION OF BALANCES SUBJECT TO FINANCE CHARGE
Avernpe Babnce Methad (incloding new Relonce Trnsfers and ney Cash Advances):
W ealeutae separte Balces Sulsjeer o Finanes Charye for Balance Trmnsfers, Cash Advances,
and for ench Promotons) Offer balance comsistisy of Balnnce Transfors or Cash Advances, We
dor this byl cakenlaring = dally balance for each day in this smements bifling cycle {2)
walewfting s daily badane: fur each day prior w this smeemene billing cyele thachada “Pre-
Cely balanee” +3 Pre-Coele halanee isa Balanee Trsfor ur Cash Advasee with o mansnstion
iy date yithin this smmmends bi 'm%
o by

feernen -

date prur ws this starements billing cyele bur witha pustiog
eyche () adding all the daily balinces xaﬁ::dwr; and (4} dividing she sum of the daily balanes
e st of days in dhis strement’ bilfing cycle,

“Tacaleulare the daily halanee for each day in this smrements billin eyche, we take the
beginning batacce, add an amount equal to the applicable Daily Periodic Rase muliplied by the
previous day’s daily balamve, add o Balance Transfors, pew Cash Advarices and and
Transaction Fees, and subtra applicable payments and crediss, Itany daily balance is kess than
Zero we YR it a8 zer,

T caleulare a daily haknee for each day prior m this smement’s bi]ﬁn% c{:le tharhad a Pre.
Uyl alanee, we mke the beginning halance anributable salely o Pre-Gycle babances (which
will fwe 2er0 un the rransacrion dase of the first Pre-Cycle balwnce), add an ninounr vqual m the
applicable Daily Perndic Rar mu(ri'plicd by the previous day’s daily halsnce, and u d only the
applicable Pre-Cyele bufances, and their relived Transacron Fees, We exchyde oot this
caleulanion all mansicrions posted in previos billing cyelus,

Average Daily Balance Method {including new Purchases): We caloulae separate Malances
Subiet 1o Finanee Charye for Purchases and Jor wich Promotional Offer balanes consisting of
Purchases, We do this by: (1) caleularing a daily balance for cach day in the hifling cycle; (3)
audding alf ghe daily batanees wgether; and (3) dividing e sum of the daily balances by the
number of days in the hilling cyde.

PAYMENTS . .
We credit payments as of the date received, if the payment fs 1) received by 5 pm,

{Easiern Timed, 3) received nr the address shown In the homom lef-hand cnrr‘)cr'nf x'ixc front
ol this staranent. 3) paid wirh a check drawn in 1.5, dollars on n US, financial instinmion or
t LLS. dollar nuney nirder, and 43 sent in the enclnsed remm envelope with only the borm

porion of this sarement avcompanying it Pagments received nfter 3 p-m. on any day

including che Pavinent Doe Date, bur thar ntherwise mear the abave requirsnents, will I
ertdired] as of the nest day. We will reject payments that ace nor drawn i U.5. dollars and
thase draws an a lingncint institusion locared ourside ofthe Unired Smres. Cradis for any

wther payments may he delayed up o five days. No payment shall operate % an accord and

satisfucrion withuur the prior wrinen approval of ane of our Seninr Officers,

We process most paymenr checks electronically by using the information found on your
i nic funds transfer (or process it

check. Each check audinrizes us to create 4 one-time electro
as a check or paper draf). Funds may be withdrmwn from Yyour ACCOURE ns Saon as the
smne day we receivie pour payment, D
or st the elecerontc fonds transfers, vall us at the nusmber sted on the fronr,

If yau have aurhorized us o pay your credic card il automacally from your savings or
chiecking account with us, you can stop the payment on any amount yau think is wrong. To
stup the paymnent your letier mus reach ws ar feast three bisiress days helure the antomaric

payrmen bs scheduled o oecur,

1344

PLEASE I NOT ALTER WORDING ON T#IS FORM AND DO NOT MAIL YOUR LETTER QL FORM WITH YOUR FAYMENT.

Checks are not returned 1o you, For more informadan

Accounr Number:
Reference Number:
Merchanr Name

s natificd the merchant on L L___IMMDDY Yol the pre-authinrized ondee
{emervasion), Miase vty ceelbion 2 and aaable, enclose py of your e il a
copy of yomr velophooe hill showing e and dime of eeelrion, Reasn for mnceBaem /caneellation &

— ———

39 Altbough T did e in the abyee tmnsczion, | have cntauied the snerchians fnpaedit, The sepvices e
providedon___")” {MA Y} wene o pevived ur \\mumxisﬁ!nor_\:_:\nnr.gu baner
escribing theserviess expeaiel, Your amempts i sesulve with the merehant and Acupy of yourcunmme
[ 10 cortfyrthar i do ot g the tansiction, Merchans oéen pravide elephonz numbers nevero e
nantean your liling saremenr, Please anempito contact dhemechant for isfonmarion,
77 141 youe dispuste s for a difReron wwasur, please comace us ar she abave telephione e

Chouse only one dispune reason,

Siymature frequired); Dates

Best contacy relephane & Mumes:

Bilting {lihls are anly preseeved by wrivten iy, To preserve your billing sighrs, please rerarn 2
sopy of 1

 1his {orm and nugsurpomn% infomatioi regardding the mecchan chage o question s
At Billing Inquities, RO, Wax 13026, Wilmingson, DE 19850-5026, USA,

TLEASE KEEP THE ORIGINAL FOR YOUR RECORDS AND SEND A COUY OF THIS STATEMENT,

To caleulate the daify balance for cach day in this staemenr's billing cpce, we ke the
begmning halance, add an amount equal t the applicable Daily Perivdic Rare multipiied by the
previous day’s daily balances, add new Purchases, new Accouar Fues, and new Transacion Fees,
nrd subtract applicable payments and crediss, Wany daily balance i less than 250 we ot it s
aero.If the Previous Balance shown on this smement was paid in full in this smwemunrs hifling
oyele, Hhen on the day afier that payment in full dare, we esclude from the beginning bafanee
new Purchases, new Accotmt Fews, and new Trnsacrion Fees which posed on ar before thar

nyinent in full dae, and we do niot add new Purchases, new Avcaunr Fess, or new Transaerion
Fees which postafrer that payment in fll dare,

We include the msrs for the crdi card debreyeallation plan er cedicinsuranee purchased
through us iy ealeulating the begfniug balanes for the first dy of thee billing eyche after the
billing eyele in which such costs e billed,

TOTAL PERIODIC RATE FINANGE CHARGE COMPUTATION

Periodic fate Finance Charges accrue and are compounded on a daily basis. To denrmine
e Perioelic Rate Firdncs Climmes, ve muldply el Balanee Subjece to Fnance Charge byt s
applicable Datly Periodic Rare and thar syl by the number of days in the billing cycle, To
determine the roral Periodic Rare Finanes Charge for the billing ci;c! we add the Periodic Rare
Pnance Charges together Each Daily Perindie Ran: is enlculared y aividing its correspnding
Annual Percenmage Rave by 363,

HOW WE ALLOCATE YOUR PAYMENTS

We will allocate your payments In the manner we dewermine, I most instances, we will
allocate your paymenis to balanos {inclucling mnsactions made afrer shis statement) wich Inwer
APRs hefore halances with higher APRs, This will sesule in bilances with lower APRs (such as
new balances with promotoral APR offirs) bein paiel before any other exising balances,
Payment Due Dates and Keaping Your Aceount in Sood Standing

Your Payment Due Dawe will noe fiull on the same dity each month, In order to help mainain
any prumotional mtes, 1o aveid the impositian of Defauls Raus {if applicable), r yevid tans foes,
and o avoid averdimir fees, we must receive at st the Toml Minimiun Payment Due by its
Payment Due Dart each billing eycle and you must mainsin your accoun balance helpwe your
Credit Limit rach day.

Important Information sbout Payments by Phene

When using she optional Pay-by-Phone servics, you authorize us to initfare an wecronic
payment fram your account at the francial instirurion you desipniare, You must authorize the
amount and tming of each paf'mam: Far your prowerion, we will ask for seeurity informarion,
A fie may apply: To cineel, cafl us hefore the scheguled poyment dase. Same-day payments
cannor be edited orcanceled, .
MISCELLANEOUS

For the complue rerms and condidons of your account, consulr your Creclir Card N

ent, FIA Card Services isa mdename of FIA Card Services, M.AL This acconrs issued
and administered by FIA Card Services, N.A.

Hyour hilling address or contact information hns changed, or if your
address e incarrect as it appenss an this bill, please provide all
carrections here,

Address |

Adress 2

City

Srare
Area Code 8¢
Home Phone

Arca Code &
Wask Phone

Zip

Case ID:

zla g abey



" Bankof America____

Prsparas for: o =
reparad to Jine 2009 Statement 7
Account Mumber: SRR 557 ?E:R L’ge-‘d . $8,000.00
ash or Credit Available: P T T T T I R e AT
e re i)
vE X P For information on Your Accoun! Visit:
EURETRL grioy):faphil ! i fEi www.bankofamerlca.com
Summary of Transaciions Billing Cyele and Payiment Iniormation Call foll-iree 1-800-828-2555
Previous Balance §8.76892 | Days in Billing Cycle TOD hearing-impalred 1-800-345-3178
Payments and Credits - 585,00 Closing Dale 06/03/08 gfzg‘;i’g‘sggic
Purchases and Adjusimenis + $38.00 P.0. BOX 15019 A
Penpdic Rate Finance Charges  + §211.44 Eavmeni Due Pate OB/28/08 |\ MINGTON, DE 1986-5018
Transaction Fee Finance Charges + gogo | Cusent Payment Due $337.00 | i Bilfing Inguiries fo:
Past Due Amount + BANK OF AMERICA
New Balance Total §8,954.66 Total Minimum P.0. BOX 15026
Payment Due WILMINGTON, DE 18850-5026 ;

LZ"-.

TR #AY

i I i DA sl
Promotional Transaclion

Posting Re
Payments and Crediis ) Ofier 1D Date Date Number Number Amouni
PAY BY PHONE PAYMENT 05/23 . £5.00 GR
Purchases and Adjustments
LATE FEE FOR PAYMENT DUE 05/28 . 05/29 05728 B714 28,00

i AN e et

YOUR PAYMENT WAS NOT RECEIVED BY THE DUE DATE TO AVOID FUTURE FEES OR RATE
INCREASES, PLEASE MAKE YOUR PAYMENTS ON TIMEAND REMAIN UNDER YOUR CREDIT
LIMIT. REMEMBER, IF TWICE IN 12 MONTHS YOUR PAYMENT 1S RECEIVED AFTER THE DUE

DATE AND/OR YOUR CREDIT LIMIT 1S EXCEEDER, YOUR AFR MAY INCREASE.

OUR RECORDS SHOW YOUR ACCOUNT IS PAST DUE

5]

=L 5 i1 FHCRPE LTl = =it
Promrotional Gorresponding Annual - AFR Balance Subject to
Category . Transaction Types _ Daly Periodic Rals Perceniage R=le Type Finance Chamge
Balance Transfers 0.0827164% 29.88% S F0.00
Cash Advances 0.082154% 29.88% S S0.00
Purchases 0.082164% 29.88% S $8,873.84
Annual Percentage Rate for this Billing Period: 00.05%

{includes Perindic Rate Finance Charges and Transaction Fes Finance Charges that resulis inan APR which exceeds
the Comesponding AFR above.)
APR Type Definitions: APR Type: 5= Standard APR (APA normally in effect}

05 ODAYLYLLD0L326000000500000 GBSt

BANK OF AMERICA
p.0. BOX 15Q13
WILMINGTON, DE 19886-5018

NEW BALANCE TOTAL: §8,984.68
7E: 05/268/09
e -, Entar Paymont Amat Enlpsact

PHILADELPHIAPA 191L, - ' ‘{"p )
. . B . - == ’ >
T . " ‘Mail this payment coupon lorg with a b
' check or meney order payable 10:BANK OF AMERICA
Lo iY TwgaLpReEson igaqe. o CaselDy

g Jo sbed

175




l IMPORTANT INFORMATION ABGUT THIS ACCOUNT

USE211  Few D4/08 |

| CUSTOMER STATEMENT OF DISPUTED ITEM ~ Pleasu call toll frec 1.866.266,0212 Monday- Thiredley Samn-
+ Time) and Saturduy Sani-6pu (Eastern Time). For prompt service pledse have the nerchant refervice wanher(s) availabiy fur the charge

{Eastern Timej, Eridny Sans-7pm {Eustm; -

B
(s} in quicstion,

.\-m W7
) eansavtient nes Pusting Dates o -
Amoung §; Dispured Ayt S =

I TUYNOT ALTER WORDING ON THIS FORAM AND DO NOT MAIL YOUR LETTER OR FORA! WITH YOUR PAYMENT. -

Chnose only vne dispute reasum,
Account Numben -

Referonce Numbery
A Names

3 1 Thee sunosant of the chasg: was incrensed from §, s, ormy sl
dlip was addial incumeatly, Enclsad 5a aupyof the slsalip thashows de comea nmuunz:
3 2 femiiviha theduatye fiaed alove was ormads by meora pesan authrizd by 1ne o ey card, mor
ssere thepods ur servicas sepresentod by thetrnsion reveived by mera pesson audiorizzd by s,
[ have gt viavived che merchiandise that was o b shipped o mean__ L[ (MMISDAYY)
Bave skl die menchant o eredht my aczonmt,
4 L isswer a credit sy tharwas nen shown on g sument, A copy of my aedit slip is enclosed,
P serctiant has up .30 days 1o e Hur aceount,
3. Merchanndie thar was shipped tw e bas apived diged sndfor defictives | neurmedt it
(& (MMIDDYY) and pskend the merchasn tu evediy iy aceeit. Attach 1 ferer describing
forw the mescluandise was daimaged andlor defoiveanda copy of the proof of somm,
0w g 1 engie i the above mansicion, | have conmored dhe merchusn, rensrmed dhe merchandise
wm___f__{ AMDDIYY) and requestal eredl, | ey did not reedve this credit o it was
uwsariacinry, Ao  kever explaining why yon are disputing his chargewith a enpy of the proof of
wamet. i o ane bl renant the merchandise, plasz wxplain,
* Leamify that the clumge in quession was a singhe srapsacrinn, st was posted fwite o my sement,
Ldidaion asthorme ;{k:a\:}nd transatting, S.ﬂlcﬁl § ' Vlﬂfmw# ! .

Sl 2

GRACE PERIOD
“Grace Period” menns the perind of dme during 2 billin’;q'de when you will notacomie
Perindic Rave Fimancs Chanes on cermin transacrions o bafinces, Thens s o Grao Prriod for
Babance Trangitrs aud Cash Advances, If you pay in full dris smirement's Neyw Balance Tom] by
sis Payienr Due Date and if v paid in Julf this srtemenrs Peevios Ralance in this smicinent’s
hillivg eyele, then pon will have a Geee Perind during the billinis cycle thar hepan the day after
this starerents Closimg Dare tu the Purchase portions of diis smaremenr’s Mew Bafance Toral,
Duringg a (% Promodional Rate Olfen 1} nus Perindic: Rate Finnnce Chuarges aecrue on
habners witly the 0% Prontional Rates and 2) you must poy she Toral Minimum Payment
Date by 1 Paysen Due Dot fand avoid any sither * promotun wm-off evens” ns defined fn
“yur Uredit Card Agveement) so mainain the 0%, Promotional Rase, .
*# [l curresponding Annmal Pcrc:nmtfe Rate in the Finance Charge Schedule an the frone
of this smeement conming i “** spmbol, then with respot to those balsnces: 1) the 0%
Promutional Rae will expire ar the end of the nesr billing cycle, and 2) yau muss pay this
stenens’s New Balance Toral by i Payment Due Dawetoravord Periodic o Finance Charges
after the end of the 0% Pramotionad Rare Offer on thuse balances existing a5 of the Clasing
Date f thiy smremen.
CALCULATION OF BALANCES SUBJECT TO FINANCE CHARGE
Avenpe Ralance Method (including new Balance Trinefors and new Cash Advances)s
Wi alcubure separite Badances Subjeet to Fnance Charge fr Balange Trnsfurs, Csh Advances,
and for woch Promindonal Offer hn{am:a consisting of Bakince Transfers or Cash Advances, We
o this byxl ) caleulacing a daily balance for each day in this smrements billing cycl; (3
waluadaving it daily hataoce for cich day priur tw this smeements bilking cycle thae hud a “Pro-
Cyele Inabamee™ 3 tre-Cyole balanae is n Balancs Trapsfor or Cash Aavancc witha mngchon
date prior 1o this sntement’s hilling cyele bu with 2 pasng dare within this ssaements billing
cyche (3) adding alt the daily balinces mﬁerh::r, and {4} dividing the sum of the daily balances by
the number of days in this smemencs bilfing cyele,

T caleudan: she dafly balance for each day in tis staments billin
begnming balanee, add an amoun equal s the applicable Daily Perindic Rare muliplied by the
previous duy's daily balance, add new Balance Transfers, new Cash Advances anel and
Transaczion Tees, and subiracr applicable prymenms and credics. If any daily balance is less than
705 e et it as vero,

T cnleulare o dhaify hatance for each day prior m this smmmmr’s‘billinli rcle thar had g Pre-
Cycle halanea, wo take she baginning babnce anribumble solely o Pre-Cycle halances fwhich
will be zerss on the transacion dare of the fist Pre-Cycle hnlnnm)._add an wmount ugunl o the
applicable Daily Pesiudic Rav: muldplied by e previous day's daily halance, and add anly the
applicable Pre-Cyele lbwnces, and dieir relited Transction Fees, Weexclnde from this
ceulation all iransuctions posted in previous billing cycles,

Average Daily Balance Methd {including new Parchases): We ciloudare separate Dalances
Subyecr o Finanee Charge for Punchases and lor each Promosional Offer halanee consistisig of
Prrchases. We do this by: {1} cleulnting a dally blanee for each day jn the hilling cycle; (2%’
adding ail rhe daily halances wogether; and (3) dividing the sum of the daily balances by the
mawsher uf diys i the billing eyele, <

o, Refenmee

ycycle, we mbke the

PAYNMIENTS \
We credit payments as of the date received, if the payment is 1) recolved by 5 pm.
{Easeern Tiroe), 1) received ur the address shawn in she borram Jef-hand comer of the frant

of this stxremenr, 3 paid with a check deawn in U.S, dollars on n US, financial instiniion or

4 WS, dollar money order, and 4) sent in the enclosed remen envelnpe with only the boriom

nrtian of this sraement accompanying it Payments received after 5 pun, on any day
including the Paymenr Die Dae, bar thar othenwise meer the abave requirenens, will he
credited s of the next day. We will rejece payments that are nor drawn in 1.5, dollars and
thuse drawn on a financial inseisurion located ourside of the Usited States, Credit for any
uthur payments may be delayed up t five days, No payruent shall opernre as an accord and
sarisfuction withuur the prior writen approval of one of vur Senior Officess,

We provess most payinenr checks elecronically by psing the information found on your
check, Each check authtrizes us to ereate 1 one-tme eleerronic finds mransfec {or process it

asa1 check ur paper draftl, Funds may be withdrawn from your gcCount as saon as the

same duy we receiee your payment. Checks are nor returned o you. For mare informardon

or 1o stop the elecvonic funds rransfers, eall us ar the number fsted on the front.

1 you have authorized us to pay yous credic card hill auromatically from your savinps ar
checking acenunr with us, you can stop the palymeut on any amaunt you think is wrong, To
east three business days befure the sutormndc

st the payment yous letter must resch us st
pvment is seheduled w owcue

1176

38 trodfied e marhanton ) MM VODAY o cncel the preauthorized snder
{nsservntin, Plouse o cancelaiim ¥ anil f xl(nﬂlahlv, s a cupy uf )'();1,1‘:‘! st antf 3
capyof your selephone billshowit date and time of cnceliaring, Rexson fir sncellation Jewceliation 3

T 9. Alhogh ! did enegage i the above tristction, have coneed e machant fie credh, Tie servicss mbe
m\idgl on ﬂf_l (M:\VDD]\'% weri i vl o wers unstisfacmiy, Avscln fewer
eseribing he servicss epeetvd, pous lvewith the and a copy of your coptrac,

3 Wl cenify that{ o notrecopnize the tenstaiog, AMerdians aften provide eleplione numbers nev o thei
namea your billing stacment, Please atterpt oo themechant forinfurmation.

3 1 ttyour disproe s for g difforene reasan, plensecrutacr s 7 he shiave tlephone numbes

Sinarure {required); Dare:
DBust comtact welephone 4 Hamesis

Willing rixr'igu e unly prestrved by wrisien inquiey, T preserve vonr billing righas, please reonen
cupy af this form apd n[r'xz')sn porting infurmasion regneding she mecchant charge i6 questinn o

Anmn: Bifling Inquirics, ax 15026, Wilinington, DE 19850-3026, URA,
PLEASE KEEP THE ORIGINAL FOR YOUR RECORDS AND SEND A COPY OF THIS STATEMENT,

To calcufne the daily batance for each day in this smrements billing cycle, we mke the
beginniny balance, add an amoun erqual to the applicable Daily Pedodie Rar: mulriplied by the
previous day's daily halance, add new Purchases, e Account Fees, and new Transaction evs,
and subteact applicable payments and eyediss, i any daily balance is Jess i 2era we geacirs
2zr0. i the Previous Bulince shown on this srment was paid in full in this smemmencs hilling
cyclub(hcn andie day after thar payment in full dare, we exclisde from the hegirming balanes
new Purclinses, new Accounr Fees, nnd new Trnsacion Fees which posted on or before thae

AYBIENT in fu!fdmc, and we do nint 2dd new Purchases, new Account Pees, or new Transaction
Pees which postafrer dwt paymenr in full dae,

W inchide the voms for the credit eard debir sameellarion plan or exviv insurmnce purchased
through us in caloularing the beginning balance for the first day of thy billing cyche afier the
billing cycle in which such costs e bilfed,

TOTAL PERIODIC BATE FINANCE CHARGE CONPUTATION

Periodic Rate Finance Charges acenie and are compaunded on a daily basis, To derermine
the Pediodic Rate Fifnnce Charges, we ity ek Balance Sibjedt  Finance Charge by i
applicable Daily Pecindic Rate and thar result by the number of days in the billing eycle. T
derermine the tutal Perjadic Rare Finance Charge forthe billing CL‘CI:{ we add the Periudic Rawe
Finance Charges mperher, Ench Daily Perindic Kate & ealeulared by ividiny its cormesponding
Anual Percentage Rawe by 363, .

HOW WE ALLOTATE YOUR FAYNIENTS

Wewill allocate your prymunts in the manner we derrmine. In s insnces, we wil
allomte your g:?'mcnm t balances (including mmsactions made afwr this siammen) wich lower
APlts before balnnces wirh higher APRs, This will resulr in balaces with lower APRs fruch as
new balunces with promadonal APR offirs) bengs paid before any uther wdsting balinces.
Payment Dute Dates and Keeping Your Account in Good Standing

Your Paymenr Due Date will not full on dhe same day cach month, In ordar to help mainnsin
any prometiomd fawes, 1o avoid the imposirian of Default Raws (if applicable, roavoid Tare fis,
and o avoid uverlimir fees, wo must receive it feast the Totaf Minimun Pag:mrDm: by its
Payment Due Dare each bilfing cyde and you must mainain your account balnce below your
Credic Limiz each day.

Important Information about Payments by Phone

When using the optional Pay-by-Phoire service, you anthosize us o inirare an dlectronic
payment fram your aceount at the fnancial insfinmion yo desigmare, You must autharize tie
amonntand dming of vach paymenr, For your rotecion, wit will ask far security nformarion.

fee may apply, To cancel, mzl’ us before the scﬁudulnd payment date. Same-day paymens
cannoe b edited or canceled, .

MISCELLANEDUS

For the complen: wrms and condigons of your aceoung eonsult your Creclie Card
Agmement, FIA Card Services isa madename of FIA Card Services, N\, This aceonn s issied
and adminisiered by FIA Card Services, N.A.

If your billing address or contact information kas changed, or if your

nddress i incorreet as it appears on s bill, please provide al}
corrections here,

Address |

Address 2

Ciry

Stare Zip

Area Code &
Home Phane

Area Code B2
Work Phone

Case ID;

ZJo g obeg
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BankofAmerica _

Brapsred for >
repsred fer October 2009 Statement 7
Aczeunt e, QR <57 o ot Avalables .

CliEigar Satvic] i

T T For Informalion on Your Account Visit
f JEEHE: S e e e e bl | B isE( 2 www.barkolamerica.com
summary of Transactions Billing Cycle and Payment Information Call toll-free 1-800-626-2550
Bravious Balance 55,768 50 Days in Biling Cycle TDD hearing-iepairad 4-800-346-3178
payments and Credils - $0.00 Clesing Date 10/05/02 glaz;’:%mi"issfgf
Purchases and Adjustments + $39.00 PAD BD;:( 15’:319 oA
Periodic Rate Finance Charges  + goe087 | Payment Due Date 11/01/08 | il MINGTON, DE 19886-5018
_ : + Current Payment Due $387.00 o ‘..

Transaction Fee Finance Charges + $0.00 L 3387.00 ) e Biling inquines to;

Past Due Amount + $2,428.00 BANK OF AMERICA
New Balance Tolal $10,088.75 Total Minimumm P.0. BOX 15028

Payment Due | WILMINGTON, DE 19850-5025 J

<, '}x&lla'rﬁ%%g LT
st :'. YN .:.. P el i 2] . &

{iS

s p | s
Promotional

Posting  Jransaction Referenc Account :
Purchases and Adjustiments Dfier 1D Date Date Number Number Amount
LATE FEE FOR PAYMENT DUE 08/20 08/30 09730 g7ee .- 39.00

T TG e ¢
LRI ikt

€d
£ 4l D i

$riEl=py

Promational . ‘GanEspanding Ani APl Balance .‘Subjecr to

Category Transaction Types _ Dally Ferjodic Aale Percentage Rale Type Finance Charge
.ance Transiers 0,082184% 20,89% 5 £0.00
Cash Advances 0.082184% 23,98% S $0.00
Purchases - ) 0.082164% 29,89% S $9,921.90
Annual Percentage Rate for this Billing Period: 29.95%

{includes Periodic Rate Finance Charges and Transaction Fee Finance Charges that resulls in an APR which exceeds
ihe Carresponding APR zbove.)

APR Type Detinitions; APR Type: 8= Slandard APR (APR normally in gfiect)

05 D].UDB&?SDDE&EBDDDDDD&SDDUDD“‘15&?

D Chech here lor a chenge of meilng address ar phone numbens).
Kie oll ‘ong on the Evemse ke
e

BANK OF AMERICA
p.0o. BOX 15018
WILMINGTON, DE 198886-50153

R
PaymeniRRIMat et
ACCOUNT NUMBER: SEIRENEED 2587

NEW BALANCE TOTAL: §10,088.75
PAYMENT DUE DATE: 11/01/08

t FeRT 7 T Enter Poymearm Ameunt Enclosa
L x\$‘£t.§'. :

“Mail this payment eoupon aiong with= -
check or money ordsr payable fo: BANK OF AMERICA

'P}'iiLAQ_ELP.H

s T

viroyrg 0222500 - e - CaseID:

"

g o abud




| CUSTOMER STATEMENT OF DISPUTED Fran - Please call 1]l ez 1.565.265.0312 Manday- Thmredas Sosmn: (Easters Tims), Frickry Sans. Spm (Bacorn
LTM and Sutucduy Sam-Gpur (Eastern Time), For prompt service pieaE;Imua e werchant rufcreﬁ'n number(s) avm‘la%fn ,(i:r the clmrgu(gs’} in gft?:stiau. pine (Boster
PLEASE DOYNDT SITER WORDING ON THIS FORAM AND DO NDT}\-IA(L YOUR LETTER OR FORM WiTH YOUR PAYMENT,

Your Name:

LIMPORTANT INFORMATION ABGUT THIS ACCOUNT USEZ11_ Fev.0408 |

Choose naly one dispore reasom,

A : Account Number:
Transacrivm Duares ~ et oo Pusting Date: flefesence Nomber:
Autoony §: hi: | Amoun St Merehans Name: ———————
T3 1 The anunnt of the charpe was increqsed from4 w$, ormy sales T3 8. dnotfied she merchantan | MMDDYY) 10 caned the prewthiorized ander
ship was sdelind um:mx?l:).:. Enclused i1 copy of el thp that showe llmmmusunuunz. (mervationf, Plane tiote cncation Fam] ifnsnihhle, md«Zc:: apyp nf)u’:sr s and o
2, ety tha thechianye e above was nor made by meora porsm awnrized by me g wem o, nor copy af yaur ekephone bill showing damand tine of cwellatinn, Reason for cancellnion {aoelarion #
wene s poesls tr servicss sepreserted by the trinsicion s by meara persin authoried L\ m. -

1 [nave s receved the morchandise thar was t b lippec e me g — MDY, 35 A!d)gqu‘h Tdid i intheabusetmuscrion, [ have ayced the merchant for coade. T sevices b

vt ashead the serchaur 1o crvdit my oo, - povidalon 0”1 _ (MMIDBAY weresiut vl ur were unsassfeniy, Atacha kenr
L was benerl cvedit iy thar wos noos shoven o my seyement, & cupy of my eredi slip is enclnsed, sexiing thesrvios expecid, your aveimpts o sl i the merclani an 1 FUDy OF FDUT CORIRICL *
e smerchont e gy 0,30 chay b erelit yose o, [ W] cenify thar} do ot reomize the wransiction, Merchams nfen provide eleplione numbers nest ro their
T35, Merchndive thine was b 1 e hos arrived daneysed andior defiaive. I ntued it on piametnt yaur billing satement, Mevse anempirto contare he meechaui for infoararian,
L MMUDDAY) and asked the lm.:]élmltm cradie my novount, Awach a lerwr describly [ 10 I youirdispic is for a differe veasan, plevse contacr s at the ahove telephose mimber
m

e The miercaniie was damged andfor defectiveand 2 copy of the proof of rea .
i r\hhnugh,] didtengage i he abuve sransacgion, Lhave contacred the machant, semed the merchandise Stimnuee feeauired: Dtz

u_ ‘va YY) e equestead  ereddn, ! either did o esiveshis eredic arigwas Best conmcr relephone ¥ Homes:
wnsatistacioey, Atiacha lever explaiuing whiy you an dispugin s chargewith  copy of the proof nf — - -
rewuen, iy are unalshe s vevars dhe mechmidise, plase u\ptnim Billing fgx '?sts{ are unlﬁ preserved by \vrgu'l_.'n Inquicy, Ta ytaéc_sme your llxﬂling }x‘-igh:s.iplnw e
L3 iy thar e ehasge o e in wakasinple ransaction, hut was posted twice o my steme, copy & ts towrsn and iy supporzing informatiun reiediy e merchant charge i queszon o
L:ﬁd n(n_zmlh-l‘l:r;;f\"::x.'(‘l{x‘ull-(l"am;mil;:l. S-h{:i‘:? S o phd'cm:n:#‘ Y Ann: Billing Inquirics, "-5 Fﬂ“’ 1"“55- Walmington, D 19850-5025, USA.
Nale#2S " Reference | PLEASE KEEP THE OIGINAL FOR YOUR RECORIS AND SEND & COPY OF THIS STATEMENT.

GRACE PERIOD . . To caleulare dhe daily balance for eack day in this ssarement’s billing cyele, we ke the
“Gimce Pernd” means the perind of tme during a !niliut; cyele when you will noceere beginning halance, add an amounr equai 1ty the applicable Daily I’eriné'ic Rare muliiplied by the
Porindic Rate Finanee Chames on cerain mnsactions or halances, There is nb Graice Period far previous day's daily balanee, add new Purchoses, new Accounr Fees, and puw Transaction Fes,
Balanee Trosters and Cash Advances, i yout pay in full chis smranenrs New Balance Tom by . mnd sultracr applicable poyments and credis, Bany daily balance is less tha 2em we et it 1
its Payment Do Dae and i you paid in full this smements Previous Balance in this smarements zesn, If the Provious Balance shown on this saement was paid in fullin this smrements billing
hifling cyele, then you will huve 8 Grace Perind ducing e billing eycle thar heyan she dny afier cyedey then on the day afrer that payment in fal dave, we excludy from the bepinming batance

this staement’s Clusing Dare on the Pupehnse pordons of this snements New Balince Toml,.  pew urchases, iew Avcount Fees, and new Transsciion Fees which pusted an or befure thae

During 0 0% Promarinanl Rare Offer 1) i Periodic Rate Finance Charges acerue on Enymz:nt in full date, and we do nox add new Purchases, new Accoune Fees, ar new Transacion
betkances with sthe 0% Promuriunal !{mc;lund 2) yuu musr pay the Tom] Minimum Paymene ees which paseafrer that payment in full dage. ’
Due by 1ts Payrenr Due Dire fand avold any uther *promoton mm-affevent” as dfined in Weinclude the coss for the credit card debr cancellarion plan or credit insurance purchused
yur Credit Card Agreement] 1o smaximain the 0% Promotiomal Rape, tirouph us iy eateulning the beginning balance for the first day of the bifling cyche sfier the
. " Wacorresponding Annunl Percenmape Rate in the Finance Change Schedule on the froor— hilling cycle in which sich costs nre billed,
o this Matenent coniming 4 ** " symbol, then with respect ro those bnn]‘ano:s: 1)the 0% TOTAL PERIODIC RATE FINANCE CHASGE COMPLUTATION

Promorionat-Rase will mxpire aethe end ofthe aexebilllog eyele; and 2 you muostpap this. - Periodic Rate Financs Ch
suiranent’s New Balanee-Torat by-ie-Payment Bus-Dare to aveld-erlodie Rar Anaaee-Charpes tiodh
afer the end of the 0% Promotional Rare Offer on those balances existing a5 of the Closlg
Dae of this stwemen,

arges acerue and are compefided ona dily hasis, To dewemine
r(ie‘f’f:ib‘cl'rrﬁawﬁnnn'mfhurges;wamulriplymc!rBaLmu.rSu I)jmm’Fman:&‘Elulrge‘lgrim- :
applicable Daily Periodic Rate and that rsult by the number of days in the billing qycle. To

deserming the tomi Periodic Rare Finanes Charpe for the billing ?'d we add the Perindic Rare
CALCULATION OF BALANGES SUBJECT TO FINANCE CHARGE Fananee Charges wagerher: Each Dafly Perindic Rote is caleulatcd by dividing is correspnding
Averase Balanee Murhod {inchsding new Balanee Transfers and new Cash Advances); Anaual Percentage Rate by 365,

We caleulaee seprran: Balnces Subjec t Fingncs Charge for Balnce Transfers, Cash Advances, HOW WE ALL OCATE YOUR PAYMENTS

and for ench Promativnal Offer halance cousistng of Balance Transfiers or Cash Advances, We We will aflocate your payments in the manner we derermine, In st insances, we il

do this by L) enlenlaring a dafly bdance for ench day in this smtement billing cycle; (2) allszate your pnymenss o bajances {including transacrions made nfter s savenent) with lowes
walcudsing o haily bafance fur each day privr w this smrements billing cycls trar had 7 “Pre-

! , ! S f - APRs before balances with higher APRs, Thiz will sesule in balances with Jower APRS fsuch as
El.yclu lndauu:l"‘»u PreCydes ‘inm!yum :sln {hhupéi Transfer u& Cash }L\l _vaém_‘u witha nn?‘??;dlclnm neww balances with promotional APR offers) being paid befure nny other evisting bafances,

ate prior w shis staements billing cyele buz with a posting dare within this smeements billiy stos i
oycle: (3 adddig al the daily balances 1opether; and (4) dividing the sum of the daily balsnces by Pﬂiﬁ;ﬁg Dz ﬂg\ﬁ;ﬂi;ﬁﬁﬂm‘;ﬁﬁgﬁgﬁm olfdir 10 help mainugin

e sensber of days in this smrement’s billing cyele,

p - e : ional mies, o avoid the imposition of Defaule Raws {ifapplicabl), vo avoid law: foes,
Toleulars the dafly balance for each day in this ssarerments billn cycle, we ke the any pramofiunal mics, 1O T [risi A it ol
begnig balanee, add an amounr equal vo the applicable Daily Periodie Rare multiplied by the 20410 ‘“’gd °“5°ﬂ’.m‘i]ﬁ"§'“3‘e ’“fg‘ mg“"' at leasc the Toral Minimum Pﬂ"l "’l““ﬂ){”"l by R
previons dayk daly halance, add new Balance Transfirs, new Cash Advances and and Eﬂ:ﬁmﬁ»&cﬁ"&? + hiling cycle and you must mainain your account balance below your
Transacdion Fess, and sulwract applicable payimons and eredits, Fany daily batance is loss than ¥

220 Wttt it 0 7ove, Important Infarmation about Payments by Phope .

Jo enleulare a daily halnce for each day prior o dhis smements billing cycle thar hada Pree.~ When using the optional Pay-by-Phont serviee, you suthorize us 1o initiae an decronic
Cydle halunee, we tahie the beginning halance strohutble salely FmCy&ﬂmlunm {which  payment from your accouncar the financial Insirman you designase, You susst authorize the
wetll by zeres on the mansacsion de of the G Pre-Cycle balance), add s smounr vguul mthe  amouncand timing of each payment, Far your protecrion, we will asl for seouriry information,
applicabl: Daily Periodic Rare mulriplied by the previous day daily balwnce andudd onlyhe A femay ('«EPI)'- To enneel, call us before the scheduled paymene dae, Same-duy paymens
applicabhe Pre-Cyele brbuees, ang dhvie reland T russttion Pess, We evclode fom this cannot be edited or canceled, .
ealeubation all sansactions posred in previows hilling sycles, MESCELLANEDUS

Average Daily Balamee Method {tncluding sew Purchases): We calculate separune Balanees For the complers ferms and conditions of your accoun consule your Creelir Card
Subject i Finauer Charge for Purclises and for eich Promorional Offer balance consisting of Agnemenr, FIA Card Services is a tradename of FIA Card Seavioes, SA. Thi accontis issued
Puschawes, We do this by: (1) calculating a daily balance for each day in the hilling cycle; (2§ and ndminisrered by FIA Card Services, N.A, '
adding all e daily batances wyether and (3) dividing te sum of dhe daily balances by the
mumber of days i the bifling cycle,

PAYMENTS , .
We credit paymants as of the date recpived, i the pryment is 1) received by 5 pm., If your billing address or contaet information fias chianged, or if your
{Ensiern Time), 2) received ur the acldress shows in the borrom lef-hand corner of the frone nddress i lacarrecr as it appears on this hill, please provide all
o this stateinuit, 3} paid with a check draven in U.S, dollues on i US, financial instinuion or corrections here
LS, dotlar money ordes and 4) sene in the enclased rerurn envelope with only the hozom
peariton of this saitement accompanying . Paymums received afeer 5 pam. on any day Address 1

meluding rhe Payment Due Dare, bur that otherwiss meer the ahove mquirements, will he
eredited us of the nest duy, We will rejoer paymenss that aze nor deawn i U.S, dollars and

those demwa on 1 fogacia) insritusion losared ourside of the Unired Smres, Cradir for any Adtress 1
utber paymests may be delayed up o five days, No payment shafl opernse sy an aceord and
satisfacrion wichune the prior wrinen approval of one of our Senior Officers, Citv

We process most payinent checks vlectronically by using the infarmation found an yaur :
check, Each check anshrizes us ro create a one-tme elecrronic finds wansfer {or process it .
as a cheek oc paper drak). Funds may be withdrawn from YOUr accouns as saon as the Stace Zip
siime day we receive your payment. _Checks are not rerurmed toyou, For more Information - o s
or 10 sup the electronic hinds transfirs, ol us at the number lised on the frone, {\I:;" S”n ;ni

If you have authorized us to pry your credic eard bil automaically from your savings or :
checking account with us, you can stop the payment on any amount you think is wrang, To Aren Code &
stop th payment your leeer must reach us at least three business days hefore the suramade Work Phone

puyment is sehedeled to veeur

-178 : Case ID:
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COMMUNITY LEGAL SERVICES, INC.
By: Joanna K. Darcus, Esq.

~Attomey LD. No. 314412

1424 Chestnut Street
Philadelphia, PA 19102
215-981-3728
jdarcus@clsphila.org

CAVALRY SPV I, LLC, AS ASSIGNEE OF BANK
OF AMERICA/FIA CARD SERVICES, N.A.
. Plaintiff,

t

CLIENT,
Defendant.

ANSWER

For Defendant Proceeding IFP

COURT OF. COMMON PLEAS
PHILADELPHIA COUNTY
CIVIL DIVISION

TERM, 2013

No. XXXX

To Plaintiff:
You are hereby notified to ﬁle a
written response to the enclosed

_New Matter within twenty (20)

days or a judgment may be
entered against you.

Attorney for Defendant

1. Admitted in part; denied in part. It is admitted that Plaintiff is Calvary SPV I, LLC.

However, the remaining averments in paragraph

1 are denied because, after reasonable

investlcratmn, Defendant is without knowledge or mformatlon sufficient to form a belief

as to the truth of the averments. Strict proof of Plaintiff’s identity, address, and of any

assignment is demanded at trial.

2. Admitted.
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COUNT 1
BREACH OF CONTRACT

. Admitted in part; denied in part. Defendant admits that she had a Bank of America credit

card. The remaining the remaining averments in paragraph 3 are denied because, after
reasonable investigation, Defendant is without knowledge or information sufficient to
form a belief as to the truth of the averments. Strict proof is demanded at trial. By way
of further denial, Defendant does not recall the date on which she obtainéd her Bank of
America credit card nor does she remember the account number. She no longer has the
credit card or any records that could remind her of the accoﬁnt number. Furthermore, she
does not recognize and does not recall receiving the Cardmember Agee@ent that

Plaintiff attached.

. Denied. After reasonable investigation, Defendant is without knowledge or information

sufficient to form a belief as to the truth of the averments. Strict proof is demanded at
trial. By way of further denial, Plaintiffis a stranger to Defendant and to any account
that she had with Bank of America. Defendant had never heard of or heard from Plaintiff

prior to recéiving the complaint.

. Denied. After reasonable investigation, Defendant is without knowledge or information

sufficient to form a belief as to the truth of the averments. Strict proof is demanded at
trial. By way of further denial, Defendant does not recall the balance on her Bank of
America account on the date given, but believes she owed less. She doés not recognize
the account statements that Plaintiff attached and no longer has copies of her own

statements.

. Denied. The averments of this paragraph are denied as conchusions of law to which no

response is required. -



p—

7. Denied.’ The averments of this paragraph are denied as conclusions of law to which no
response is required. By way of further denial; the Agreement speaks for itself, and
Defendant does not recognize or recall receiving it.

8 Denied. After reasonable investigation, Defendant is without knowledge or information
sufficient to form a belief as to the truth of the averments. Strict proof is demanded at
trial. By way of further denial, Plaintiff is a stranger to Defendant and to any account
that she once had with Bank of America. Furthermore, D‘efendant recalls owing less to
Bank of America. Finally, as discussed in New Matter below, Plaintiff unlawfully claims
a usurious rate of post-charge-off interest.

WHEREFORE, Defendant CLTENT requests judgment in her favor and against Plaintiff.

COUNT 11
BREACH OF CONTRACT IMPLIED IN LAW

\

= 9. No response required.

10. Denied. The averments of this paragraph are denied as conclusions of law to which no
response is required. To the extent that this paragraph contains factual averments, they
are denied. Defendant does not recognize or recall receiving the statements that Plaintiff
attached. Neither does Defendant have copies of any statements she once received.
Furthermore, only one of the statements reflects a payment and none reflect a purchase.
Defendant does not recall making the paymént on the June 2009 statement and denies
that she ever made a payment by phone. Finally, Defendant denies that she agreed to or
confirmed the account balances in the statements. As noted ‘above, she does not recall_
receiving the statements and, in general, if she received a statement, she reviewed it to
determine whether payment was requested. She did not study the bill to determine

whether the balance claimed was correct.
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11.

12.

13

Denied. After reasonable investigation, Defendant is without knowledge or information
sufficient to form a belief as to the truth of the averments. Strict proof is demanded at
trial. By Way' of further denial, Defendant does not have copies of billing statements
from her Bank of America account, and cannot confirm their contents,

Denied. After reasonable investigation, Defendant is without imowledge or information
sufficient to form a belief as to the truth of the averments. Strict proof is demanded at
trial. By way of further denial, Defendant does not have copies of billing statements

from her Bank of America account, and cannot confirm their contents.

. Denied. This paragraph is denied as a conclusion of law to which no response is

required. By way of further denial, Defendant does not recognize or recall receiving the

. Cardmember Agreement that Plaintiff attached.

14,

15

Denied. Defendant denies that she made a payment by phone on the date given.
Defendant does not pay bills by phone. She does not recall making a payment of $85 on
May 23, 2009. Furthermore, Defendant denies default as a'conclusion of law to Which no
response is required. Finally, Defendant denies that she owed any payments to Plaintiff
on June 28, 2009, as Plaintiff aoes not even claim assignment occurred until September
28,2011, and aﬁer reasonable investigation, Defendant is Mthout knowledge or
information sufficient to form a belief as to the truth of ‘the averments that Plaintiff has an

interest in Defendant’s Bank of America account. Strict proof is demanded at trial.

. Denied. The averments of this paragraph are denied as conclusions of law to which no

response is required. By way of further denial, the Agreement speaks for itself, and.

Defendant does not recogmze or recall receiving it.



16. Denied. After reasonable. investigation, Defendant is without knowledge or information
sufficient to form a belief as to the truth of the averments. Strict proof is demanded at

trial. By way of further denial, Plaintiff is a stranger to Defendant and to any account

that she once had with Bank of America. Furthermore, Defendant recalls owing lessto .

Bank of America. Finally, as discussed in New Matter below, Plaintiff unlawfully claims
4 usurious rate of post-charge-off interest. _

WHEREFORE, Defendant CLIENT requests judgment in her favor and against Plaintiff.

NEW MATTER

17. Defendant incorporates by reference all preceding paragraphs.

18. Plaintiff’s action is premised on the existence and assignment of a credit card account
‘between Defendant and Bank of America/FIA Card Services, N.A.

19. Defendant CLIENT (“Ms. CLIENT” or “Defendant”) had a Bank of America credit card,
but she does not recall the account number.

20. She had a paymen’; protection plan on her Bank of America card.

1. Ms. CLIENT called Bank of America and requested that the ﬁéyment protection plan be
activated in 2008 when her employment status changed at her primary job.

99. Ms. CLIENT believed that the payment protection feature would cover payments or the
balanc;,e on her account.

3. She does not remember receiving any billing statements after that call in 2008.

DEFENSES

First Defense to Counts I and II:
Plaintiff lacks standing fo bring this action.

24. Defendant incorporates all preceding paragraphs by reference.

25. Prior to this 1awéuit, Ms. CLIENT had never heard of Plaintiff Calvary. SPV I, LLC.
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26. Ms. CLIENT has never had a credit card account with Plaintiff

27. Plaintiff brings this action as an alleged assignee of “Bank of America/FIA Card

28

29.

30.

Services, N.A.”.

. Under criminal law, it is unlawful for a collection agency to take assignment of a debt for

collection purposes unless the assignment is in writing, 18 Pa. C.S. § 7311.
Therefore, this action must be based on a written assignment.
The Pennsylvania Rules of Civil Procedure require that when a plaintiff brings a claim

that is based on a writing, a copy of the writing or pertinent portions must be attached to

. the complaint. Pa.R.C.P. No. 1019(i).

31.

32.

33.

34,

To support its claim, Plaintiff has attached a generic Bill of Sale and Assignment of
Loans between Plaintiff and FIA Card Services, N.A. The Bill of Sale describes a bulk
debt sale and makes no mention of Ms. CLIENT or any account she had vﬁth FIA Card
Services, N.A. .

Furthermore, although the Bill of Sale appears to-be on Bank of America letterhead, Bank
of America is not named as an assignor,

In addition, the Bill of Sale refers to other documents, ipcluding é Loan Sale Aéreement,
without which the Bill of Sale cannot be fully understood. The Bill of Sale alone is
insufficient to prove Plaintiff’s ownership of Defendant’s specific account.

Finally, Plaintiff also included a printout of unclear significance or origin that contains
the name “CLIENT” and Bank of America/FIA Card Serviceé, N.A., but makes no

mention of Plaintiff,

. This printout contains insufficient information to determine its meaning.



36. In Pennsylvania, lawsuits must be filed by the real party in interest. Pa.R.C.P. No.
2002(a). ‘ o

37 Plaintiff has failed to attach sufficient documentation to deronstrate that it is the real
party in interest.

38. Upon information and belief, Plaintiff is not the real party in interest and cannot maintain
this action.

WHEREFORE, Defendant demands judgment in her favor and against Plainttﬁf.

Second Defense to Counts I and 11:
Statute of Limitations Had Expired.

39, Defendant incorporates by reference all i)receding paragraﬁhs.

40. According to Plaintiff's complaint and presumably Plaintiff’s records, the last payment |
on the account occurred on or about May 23, 2009, and no monthly payments were made
after June 28, 2009. |

41. This action was filed on June 26, 2013: two days shy of four years since’June 28, 2009.

42. Pennsylvania has a four-year statute of limitations for contract actions. 42 Pa. Cons. Stat.
Ann. § 5525.

43. However, Pennsylvania’s borrowing statute, 42 Pa. Cons. Stat. Ann. § 5521(b), requires
the application of the shortest applicable limitations period.

44, The Cardmember Agfeement that Plaintiff alleges governs the account contains a
Delaware choice of law provision. See Cardmember Agreement at pg. 40 (“What Law

. Applies”).

- 45, Delaware has a three-year statute of limitations for contract actions. 10 Del. C. § 8106.

46, Here, any alleged injury to Plaintiff, a Delaware company, was sustained on its balance

sheets in Delaware more than three years prior to the filing of this action.
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47. Pennsylvania’s borrowing statute requires the application of Delaware’s shorter
limitations period. See Hamidv. Stock & Grimes, LLP, 2011 U.S. Dist. LEXIS 96245, *4
(E.D.Pa. August 26, 2011).

48. Therefore, this is an attempt to collect a time-barred debt.

WHEREFORE, Defendant demands judgment in her favor and against Plaintiff,

186

Additional Defense to Count I:
Plaintiff May Not Seek Post-Charge-Off Interest.

49. Defendant incorporates by reference all preceding paragraphs..
50. According to Plaintiff’s complaint, the value of the account at the alleged charge-off on

October 31, 2009 was $10,088.75.

51. Plaintiff alleges that it was assigned Defendant’s account on or about September 28,
2011.

52.Inits complaint, including the documents attached to the complaint at Exhibit B, Plaintiff
alleges that the “Initial balance” of the account at the time of assignment was $10,088.75.

53. Upon information and belief, Plaintiffs alleged predecessor did not assess post-charge-

- off interest for the two years between the 'alieged charge-off and assignment dates. .

54. During that period, Defendant did not receive billing statements from Bank of America
reflecting on-going assessment of interest.

55. Plaintiff’s alleged predecessor waived the right to collect post-charge-off interest.

56. Therefore, Plaintiff may not seek post-charge-off interest.

WHEREFORE, D.efendant demands judgment in her favor and against Plaintiff,

First Additional Defensé to Count II:
Implied Contract is an Inappropriate Theory of Recovery for a Credit Card Action.



57. Defendant incorporates by reference all preceding paragraphs.

58. Federal law reqﬁjres that every credit card transaction must be based on a contract for the
extension of credit. 15 U.S.C. § 1642.

59. Where a written contract exists, no unjust enrichment ot implied contract theory is
permitted. See Coldwell Banker Phyllis Rubin Real Estate v. Romano, 619 A.2d 376,
331-82 (Pa. Super. Ct. 1993). See also Third Nat'l Bank & Trust Co. v. Lehigh Valley
Coal Co., 44 A.2d 571 (Pa. 1945); Birchwood Lakes Cmity. Ass’n, Inc. v. Comis, 442
A.2d 304, 308 (Pa. Super. Ct. 1982) (stating a plaintiff cannot recover on a claim for
unjust enrichment if such claim is based on a breach of a written contract); Schilehter v.
Foltz, 115 A.24 910 (Pa. Super. Ct. 1955) (stating thét recovery hinges on the ability to
show the actual promise to repay when there is an express contract—quantum ﬁleruit is
unavailable).

60. Plaintiff alleged that there was a written contract.

61. Plaintiff cannot recover under an implied contract theory.

WHEREFORE, Defendant demands judgment in her favor and against Plaintiff.

, Second Additional Defense to Count :
Plaintiff May Not Recover Interest or Fees through an Implied Contract Theory. '

62. Defendant incorporates by reference all preceding paragraphs.

63. Plaintiff seeks pre-judgment and post-charge-off interest.

64. Plaintiff does not differentiate between the principal balance of purchases charged to the
account and the interest and fees that accrued on the account.

65. Plaintiff may not seek contractual interest or fees without proving a contract.
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66. Therefore, the fees and interest that Plaintiff seeks, including the demand for post-charge-
off interest at a rate of 24.99%, are uncollectible under an implied contract theory of
recovery.

WHEREFORE, Defendant demands judgment in her favor and against Plaintiff,

- Respectfully submitted,
By:
Date Joanna K. Darcus, Esq.
Attomey for Defendant
1424 Chestnut Street

Philadelphia, PA 19102
215-981-3728
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COMMUNITY LEGAL SERVICES, INC.

By: Joanna K. Darcus, Esq.
Attorney ID. No. 314412

1424 Chestnut Street
Philadelphia, PA 19102
215-981-3728
jdarcus@clsphila.org For Defendant Proceeding IFP
MIDLAND FUNDINGLLC - L
. COURT OF COMMON PLEAS
Plaintiff : -
PHILADELPHIA COUNTY
V.
_ CIVIL DIVISION
CLIENT ' :
Defendant TERM, 2012
No. XXXX
PRELIMINARY OBJECTIONS

Pursuant to Pa.R.C.P. No. 1028, Defendant, CLIENT ("Mr. CLIENT”), through his

above-named counsel, preliminarily objects to the complaint in the civil action filed by Midland

Funding LLC on several grounds and in support thereof states the following: -

1. Preliminary Objection on Groun

d of Lack of Conformity to the Pleading -

Requirements of Pa.R.C.P. No. 1019(h) and (i): Failure to Properly Plead
Agreement and Failure to Attach Writing on Which Claim is Based.

1. Plaintiff Midland Funding LLC ("Midland Funding") avers that it is the real party in

interest through an assigﬁment of an alleged account between Mr. CLIENT and OneMain

Financial, Inc (“OneMain Financial”).

9. Plaintiff failed to state whether the assignment was written or oral, as required by

Pa.R.C.P. No. 1019(h).

3. Under criminal law, it is unlawful for a collection agency to take assignment of a debt for

collection purposes unless the assignment is in writing. 18 Pa. C.S. § 7311.

4. The action filed by Midland Funding, therefore, must be based on a written assignment.
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5. Pennsylvania Rule of Civil Procedure 1019(i) provides that when a claim is based on a
writing, the pleader shall attach a copy of the writing or material part thereof,

6. Plaintiff's claim is based on an agfeement; specifically, it is based on an agreement for
the assignment of Mr, CLIENT’s alleged account. |

7. Without the assignment, Plaintiff would not be the real party in interest,

8. The assignment, therefore, is a material fact upon which Plaintiff's cause of action is
based and must be attached as an exhibit to the complaint.

9. Plaintiff has failed to attach the Wriﬁen assignment, or material part of the assignment, to
the complaint, and has failed to explain any reason for its unavailability and to set forth
the substance of the agreement, confrary to Pa.R.C.P. No. 1019(i). See Aﬂantic‘Credit

and Finance, Inc. v. Giuliana, 829 A.2d 340 (Pa. Super. Ct. 2003).

10. Furthermore, the action is based on an additional agreement: the contract establishing the
account that allegedly existed between Mr. CLIENT and OneMain F inancial, Inc.

11. Plaintiff has failed to state whether that account agreement was written or oral, as
required by Rule 1019(h).

12. Neither has Plaintiff attached a written account agreement, or material parts of the
agreement, to the complaint, or in the alternative, explained any reason for its |

unavailability and set forth the substance of the agreement, contrary to the requirements

of Pa.R.C.P. No. 1019G). See Atlantic Credit and Finance. Inc. v. Giuliana, 829 A2d
340 (Pa. Super. Ct. 2003).
WHEREFORE, Defendant requests, pursuant to Pa.R.C.P. No. 1028(a)(2), that this

Honorable Court sustain Defendant's preliminary objectipns, and dismiss Plaintiff’s
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complaint without prejudice unless Plaintiff files an amended complaint, conforming in form

and substance to the Pennsylvania Rules of Civil Procedure, within twenty (20) days. -
1L Preliminary Objection on Ground of Lack of Conformity to the Pleading

Requirements of Pa.R.C.P. No. 1019(a) and (f): Failure to Aver Material
Facts and Specifically State Time, Place and Special Damages.

13. Plaintiff's complaint also fails to set forth the material facts on which the cause of action
is based, contrary to Pa.R.C.P. No.-1019(a).

14. Plaintiff's complaint fails to comply with Pa.R.C.P. No. 1019(a) because it seeks
recovery of a specific amount of money that is allegedly due without detailing the items
forming the basis of this claim. More specifically, the complaint fails to include:

a. the terms of the elleged credit agreement between Defendaﬁt and the original
creditor;

b. whether, how, and when Defendant alle gedly breached the agreement; and

c. the dates and amounts of credit extended; dates and amounts of interest charges;
dates and amounts of other charges; and the dates and amounts of payments
received.

15. Furthermore, Pa.R.C.P. No. 1019(f) provides that averments of time, place and special
damages must be specifically stated in a pleading. | |

16. Plaintiff's complaint fails to state the dates on which the alleged credit account was
offered and accepted, dates of any credit extended, dates of any payments received, the
date of breach, and the date that Plaintiff took assignment of the account.

WHEREFORE, Defendant requests, pursuant to Pa.R.C.P. No. 1028(a)(2), that this

Honorable Court sustain Defendant's preliminary objections, and dismiss Plaintiff’s
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complaint without prejudice unless Plaintiff files an amended complaint, conforming in form

and substance to the Pennsylvania Rules of Civil Procedure, within twenty (20) days.

HI.  Preliminary Objection on Ground of Insufﬁciént Specificity of Pleading.
17. Defendant re-alleges and incorporates by reference all preceding averments of law and
fact. |
18. The complaint as a whole is so grossly vague and deficient in reciting factual averments
that Defendant will not be able to answer the allegations intelligently and formulate a

defense.

. 19. Given the generality of Plaintiff’s allegations and the insufficiency of its attachments, the

pleading flies in the face of fact pleading necessary to satisfy the Pennsylvania Rules of
Civil Procedure.
WHEREFORE, Defendant requests, pursuant to Pa.R.C.P. No. 1028(a)(3), that this
Honorable Court sustain Defendant's preliminary objections, and dismiss Plaintiff’s
complaint without prejudice unless Plaintiff files a more specific complaint, within twenty
(20) days.

IV.  Preliminary Objection on Ground of Legal Insufficiency of Pleading
(Demurrer).

20. Defendant re-alleges and incorporates by reference all preceding averments of law and
fact.

21. Plaintiff aileges that befendant and a fhird-party, OneMain Financial, entered into a
credit agreement that was later assigned to Plaintiff,

22. Plaintiff further alleges that Defendant used the credit account and owed a balance of

$6,211.91.



23. Plaintiff fails to allege facts that would establish a basis for the acceleration of the alleged
debt or otherwise explajn why the arhount is being demanded at this time.

74, To the extent that Plaintiff seeks liability on a contract theory, Plaintiff has failed to
attach a contract, failed to allege breach or default under the terms of the contract, and
failed to attach writings that support the amount Plaintiff now claims.

25. The allegations in Plaintiff’s complaint are insufficient to state a cause of action against
Defendant.

WHEREFORE, Defendant requests, pursuant to Pa.R.C.P. No. 1028(a)(4), that this

Honorable Court sustain Defendant's preliminary objections, and dismiss Plaintiff’s

complaint without prejudice unless Plaintiff files a legally sufficient complaint, within twenty

(20) days.

Respectfully submitted,
COMMUNITY LEGAL SERVICES, INC.
Date:
Joamma K. Darcus, Esq.
Attorney for Defendant
1424 Chestnut Street
Philadelphia, PA 19102

215-981-3728
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COMMUNITY LEGAL SERVICES, INC.
By: Joanna K. Darcus, Esq.
Attormey I.D. No. 314412
1424 Chestnut Street
Philadelphia, PA 19102
- 215-981-3728

jdarcus@clsphila.org For Defendant Proceeding IFP
MIDLAND FUNDING LLC
COURT OF COMMON PLEAS
Plaintiff
PHILADELPHIA COUNTY
V. :
CIVIL DIVISION
CLIENT :
. Defendant . TERM, 2012
¢ No. XXXX

MEMORANDUM OF LAW IN SUPPORT OF PRELIMINARY OBJECTIONS TO
PLAINTIFF’S COMPLAINT -

1. Matter before the Court

[

These preliminary objections are brought by Defendant CLIENT hereinafter referred to
as “Defendant” or “Mr. CLIENT,” to a boilerplate complaint filed by a debt collector seeking
judgment based on an alleged credit agreement between Defendant and a third-party. As set forth
in the preliminary oEj ections and discussed below, Plaintiff's complaint is defective in that it (a)
fails to include any writing or the material part thereof upon which its claim is based; (b) fails to
set forth with particularity the basis of the alleged amount owed, including the terms and date of
any alleged credit., agreement, and the) dates and amounts of any extensions of credit that are part
of the claim, any credits of payment, and any interest charges applied; and (c) fails to allege facts
sufficient to state a cause of action against Defendant. The preliminary objections, therefore,
should be sustained on the grounds of insufficient specificity, failure to conform to law or rule of

court, and legal insufficiency.
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Statement of Questions Involved

. In an action on an alleged credit account debt, should Defendant’s preliminary objections,

pursuant to Pa.R.C.P. No. 1028(a)(2), be sustained where (a) Plaintiff has failed to attach
to the complaint material writings upon which £he claim is based, including but not
limited to the writing setting forth the terms of the alleged credit agreement and the
written assignment of the alleged debt, and (b) Plaintiff further fails to state that such
writings are inaccessible, together with the reason, and to set forth the substance of the

writings?

Proposed Answer: Yes.

. In an action on an alleged credit account debt, should the Defendant’s preliminary

objections, pursuant to Pa.R.C.P. No. 1028(a)(2) and 1028(a)(3), be sustained where the
Plaintiff’s complaint lacks the requisite specificity and fails to comply with Pa.R.C.P. No.
1019(a) and (f) where the complaint and the documentation attached thereto fail to set
forth: the date of the alleged credit agreement; the terms of the alleged agreement; and
the dates and amounts of any extensions of credit, any applied interest charges that are

part of the claim, credits for payments received, if any, or any other component of the .

total amount alleged to be due?

Proposed Answer: Yes.
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3. Inan actioﬁ on an alleged credit account debt, should the Defendant’s preliminary
objection, pursuant to Pa.R.C.P. No. 1028(a)(4) for failure to state a claim, be sustained
where the Plaintiff’s complaint discusses an account, but fails to allege facts setting forth
a contract or the terms of the account agreement and fails to allege breach or default

under those terms?

Proposed Answer: Yes.

III.  Facts

Since Defendant’s preliminary objections challenge the sufficiency of the Plaintiff’s
complaint, the material “facts” for the purpose of this Motion are largely the contents of the
complaint, including the documents attached thereto:

- 1. This action was initiated by Plaintiff Midland F unding LL.C, ("Midland F unding") to
collect on an alleged credit agreement between Defendant CLIENT and OneMain Financial, Inc.
See Exhibit A, PL.'s Complaint.

2. Plaintiff is a stranger to the contract, and claims that it is the real party in interest
through an assignment of the credit account, but it fails to attach the relevant, material port1ons
of this assignment. See Exhibit A, PL's Complaint.

3. Plaintiff also fails to set forth the material terms of this_ alleged assignment. See
Exhibit A, PL's Complaint,

4. Plaintiff seeks to collect $6,211.91, plus additional interest.and costs of the suit
through this alleged assignment of an alleged credit account. See Exhibit A, Pl.'s Complaint.

5. ‘Plaintiﬂ;' does not attach a copy of the alleged credit agreement between Mr. CLIENT

and the original creditor. See Exhibit A, PL's Complaint.
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6. The complaint does not allege the date of any such credit agreement, does not describe
any of the terms of the credit agreement, fails to include the amount of any ex'tensions of credit
that are part of this claim; the dates and amounts of credits for payments, if any; dates and
amounts of interest charges; dates and amounts of other charges; and the date and nature of any
default that now renders the balance of the account due. See Exhibit A, PL's Complaint. '

7. Plaintiff does not aver that Defendant breached or defaulted on the terms of the credit

account. See Exhibit A, PL.'s Complaint.

IV. Argument

Defendant’s preliminary objections should be sustained due to Plaintiff’s failure to

comply with applicable pleading requirements and for insufficient specificity in a pleading.

A. Defendant’s preliminary objections should be sustained, pursuant to
- Pa.R.C.P. No. 1028(a)(2), because Plaintiff has failed to attach to the
complaint material writings upon which the claim is based.

Pennsylvania Rule of Civil Procedure 1019(7) provides as follows:

When any claim or defense is based upon a writing, the pleader shall attach a

copy of the writing, or the material part thereof, but if the writing or copy is not

accessible to the pleader, it is sufficient to so state, together with the reason, and

to set forth the substance in writing. :
Here, Plaintiff’s claim is presumably based on two writings: (1) the alleged credit agreement and
(2) the assignment of rights under the alleged credit account to Plaintiff. Despite the requirement
of Pa.R.C.P. No. 1019(i), however, Plaintiff has attached neither writing, nor has Plaintiff
complied with the alternative provisions of the Rule governing pleading requirements where a
writing is not accessible.

Ordinarily agreements for extensions of credit are based on a writing that sets forth the

terms upon which credit is extended to the applicant. The terms generally include the rate of
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interest and other applicable fees, the amount of credit extended, and other conditions. Credit
agreements are ordinarily in writing and this court may take judicial notice that the terms ofa
credit card agreement are ordinarily set forth in a writing.! F urthermore, as the Honorable Judge

Idee C. Fox noted in Unifund v, Vo, No. 080403966, slip op. at 6-7 (C.P. Phila. Canty. Feb. 17,

2009) (copy attached as Exhibit B), the federal Truth and Lending Act (“TILA”), 15 U.S.C.
§1601 et seq., requires creditors to provide borrowers with written disclosures of the interest
rates, fees and finance charges applicable to their credit accounts. These disclosures are a
material part of the writing upon which collection actions are based, and failure to attach a copy
or to explain their unavailability and to set forth the substance of the agreement in the complaint
constitutes a failure to comply with Rule 1019(i). See Vo, No. 080403966 at 7.
"SiAlwiﬁlarly, the agreélﬁent és&gnmg the credit acvcount.to Plaintiff also muét Abe‘ attachéd to
‘ the complaint. Under criminal law, it is unlawful for a collection agency to take assignment of a
d;bt for collection purposes unless the assignment is in writing. 18 Pa. C.S. § 7311. The action
filed by Midland Funding, therefore, must be baéed on a written assignment. Without the
assignment, Plaintiff would not be the real party in interest. The assignment, therefore, is a
material fact upon which Plaintiff's cause of action is based and must be attached as an exﬁibit to
the complaint. Plaintiff has failed to attach the assignment or any material portion of it. |
The Superior Court has held that preliminary objections must be sustained under these

circumstances. In Atlantic Credit and Finance, Inc. v. Giuliana 829 A.2d 340 (Pa. Super. Ct.

2003), a case squarely on point, the court ruled that preliminary objections to a complaint should

! See Judge Wettick’s discussion in Worldwide Asset Purchasing, LLC v. Stern, Civ. Nos. ARO04-4429, and
Commonwealth Financial Systems. Inc. v. Miller. AR04-4572, 153-MAY Pittsburgh Legal J. 111, 112 (C.P.
Allegheny 2004): “It is my understanding that in a typical credit card transaction, the relationship between the
cardholder and the issuer begins with a written application signed and submitted by the cardholder. In this
application, the cardholder agrees to be bound by the provisions set forth in the application and possibly other terms
and conditions that are furnished to the cardholder at the time the card is issued.”
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be sustained where a plaintiff alleged the defendants’ indebtedness on a credit card account it
had purchased but did not attach documentation of the agreement or the assignment, or sufficient
documentation of the debt to the complaint. In Atlantic Credit, the plaintiff:

Failed to attach either any contract or agreement between GM and [defendants],

or any contract or agreement between GM and itself, other than a single sheet

which appears to be monthly statement from GM Card addressed to [defendants]

dated March 3, 2000, setting forth a new balance as of March 28, 2000, of

$9,644.66 based on an interest rate of 24.15% and monthly “over limit charge

assessments” of $29.00 and “late charge assessments” of $29.00.

Id. at 341.

The Superior Court held that defendants’ preliminary objections should have been
sustained on the grounds that: “the failure to attach the writings which assertedly establish the
appellee’s right to judgmenf against appellants in the amount of $17,496.27, based on an alleged
debt it allegedly purchased for substantially less than $9,644.66, is fatal to_claims set forth in
appellee’s complaint. Thus, the preﬁrﬁinary objection of appellant based on failure to produce a
cardholder agreement and statement of account, as well as evidence of the assignment,
establishes a meritorious defense.” Id. at 345.

Trial courts throughout the Commonwealth have reached this same conclusion in other

debt collection cases. In Claims Recovery Systems v. Donley, 24 Pa. D. & C.5th 64, 72 (C.P.

Lawrence Cnty. 2011), the court sustained the defendant’s preliminary objections upon finding
that “Plaintiff’s failure to attach documentation that Defendant’s account was included in the
assignment from Huntington Bank to Hudson anid Keyes, LLC, and the alleged assignment from
Hudson and Keyes, LLC to Plaintiff is a violation of Pa.R.C.P. 1019@).” Preliminary objections
have also been sustained where the plaintiff failed to attach “defendant’s original credit
application, any of the periodic mailings detailing changes to the terms of the contract or a

statemnent that it lacks access to any or all of the relevant writings” and instead attached a
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generic, unsigned credit cardholder agreement that was inapplicable to the defendant, as it was
dated a year afier the defendant was alleged to have breached the agreement. See Remit Corp. v.

Miller, 5 Pa. D. & C.5th 43, 44-45 (C.P. Centre Cnty. 2008). Similarly, an unsigned generic

cardholder agreement was insufficient to overrule preliminary objections where the plaintiff did

not attach the credit application signed by the defendant. See Capital One Bank v. Clevenstine, 7

Pa. D. & C.5th 153, 154-155 (C.P. Centre Caty. 2009) (preliminary objections sustained where
unsigned cardholder agreement, dated four years prior to defendant applying for a credit card,
was only writing attached to complaint).

Relying on Atlantic Credit, the Honorable Stanton R. Wettick has ruled that in a credit
card collection action, “the writings that must be attached to the complaint include the
application signed b}} the cardholder and any other relévant terms and conditions which govern

the issuer’s claims.” Worldwide Asset Purchasing LIC v, Stern, Civ. Nos. AR04-4429, and

Commonwealth Financial Systems, Inc. v. Miller, AR04-4572, 153-MAY Pittsburgh Legal J.

111, 112 (C.P. Allegheny Cnty. 2004) [hereafter, “Stern”]. His Honor further explains that “if the
claim involves a period of time in which the initial terms and conditions applied and a later
period of time in which amended terms and conditions apply, the complaint must attach both
original and the amended terms and conditions with the dates for which they were applical&le.”
Id.

As noted above, Pa.R.C.P. No. 1019(i) pro'vides an alternative procedure if the writing or
copy is not accessible to the pleader. In such‘cases, “itis sufficienf so to state, together with the

reason, and to set forth the substance in writing.” Here, Plaintiff has not, however, invoked or

satisfied either requirement under Rule 1019(i). Plaintiff did not attach the writing nor did
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Plaintiff state that the agreement was inaccessible, the reason for its inaccessibility and the
substance of the writing.

In the instant case, Plaintiff has failed to attach an assignment of the account, the terms of
the account, or any billing statements from the original creditor to Defendant. As in the above
cases, the present Plaiﬁtiff has failed to comply with Pa.R.C.P. No. 1019(i), and the present
Defendant’s preliminary objections should be sustained. This Honorable Coutt should dismiss
Plaintiff’s complaint without prejudice unless Plaintiff files an amended complaint, conforming

in form and substance to the Pennsylvania Rules of Civil Procedure, within twenty (20) days.

B. Defendant’s preliminary objections should be sustained, pursuant to
Pa.R.C.P. No. 1028(a)(2) and 1028(a)(3), because it gives no specific details about the
alleged debt underlying the claim.

Tn its complaint, Plaintiff asserts that Defendant is liable to it for an alleged credit
account. Plaintiff, who is a stranger to the credit agreement, claims it is owed $6211.91, plus
interest and costs, but does not support its claim with any specificity as to the alleged agreement
underlying the claim. Plaintiff’s complaint is plainly a boilerplate document in which the total
amount alleged to be due on the account has been inserted into stock paragraphs containing no
detail whatsoever concerning the account. The compiaint contains no allegations as to the date or
terms of the alleged credit agreement, or any other details concerning the account.

Such a complaint is completely inadequate under our Rules of Civil Procedure, as it fails
to set forth the material facts upon which the cause of action is based, as required by Pa.R.C.P.
No. 1019(a), and fails to specifically state averments of time, place, aﬁd items of .special
damages, as required by Pa.R.C.P. No. 1019().

Other trial courts in Pennsylvania have sustained preliminary obj ections on the same

bases as those asserted here. One such decision by Judge Wettick in Stern, supra, 153-MAY
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Pittsburgh Legal J. 111. Judge Wettick issued a single written opinion consolidating two
separate cases “because issues concerning the adequacy of comialaints to recover credit card
balances have been arising with considerable frequency.” Id., fn. 1. In each of the two cases,
Judge Wettick sustained the defendant’s preliminary objections, holding that a bare bones
complaint like the one presently at issue is totally inadequate.

The Stern decision is squarely on point. As with the present complaint, the complaint in

Stern gave virtually no specific details about the alleged debt underlying the claim:

The complaint simply avers that monthly statements were sent to defendant which
detailed the charges made to the account, including finance charges, late and over
limit charges, and that the balance due is $7,240.44. None of the monthly
statements is attached and there is no description of the items forming the basis of
the claim. Id. at 112.

Judge Wettick held that given such a lack of detail, the defendant’s preliminary objections were

proper:
Under Rule 1019, a complaint must inctude the amounts of the charges that are
part of the claim, the dates of the charges, credits for payments, if any, dates and
amounts of interest charges, and date and amounts of other charges. The
complaint should contain sufficient documentation and allegations to permit a
defendant to calculate the total amount of damages that are allegedly due by
reading the documents attached to the complaint and the allegations within the
complaint.

Id. AsJudge Wettick pointed out, a pleading must contain an appropriate level of detail:

According to 4 Pennsylvania Standard Practice 2d §22.84 at 210-11, the
complaint should include an informative statement of the account, with debits and
credits properly identified, itemized and segregated; there must be clear and
definite charges, not lumped but itemized, showing the nature of the transactions
[; an] exhibit must set forth the items on which plaintiff claims, delivery dates,
unit charges, and total amounts.

Id. at 8, fn. 2. This level of detail is necessary, among other reasons, so that the

defendant can determine whether the allegations are to be admitted or denied, and to give
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the defendant sufficient information to determine whether to plead the statute of

limitations in defense.

In his opinion, Judge Wettick relied on St. Hill & Assocs. v. Capital Asset Research

Corp., 2000 WL 33711023 (C.P. Phila. Cnty. 2000), and Marine Bank v. Orlando, 25 D. & C.3d

264 (C.P. Erie Cnty. 1982). In Marine Bank, Judge Nygaard sustained preliminary objections in
a debt collection case for failure to make sufficiently specific allegations where the plaintiff
failed to set forth the exact terms and conditions of the agreement and failed to state in the
complaint the time, place, and specific averments of damage, including dates and amounts of
individual transactions on the account. Judge Nygaard found that these allegations were
required, even if the defendant might have other ways to find the missing information:
Counsel for plaintiff argues that defendants have this information from knowledge
obtained outside of the pleadings and the information sought may be obtained
through discovery proceedings. This argument loses its force when it is born in
mind that the primary function of pleadings is to form the issue and to restrict the
proof of trial to those issues. Personal knowledge or the potential for discovery do
supply the information to an adverse party but such information is not a part of
the pleadings and does not satisfy the primary function of this rule. The Rules of
Civil Procedure are drawn on the theory that the issues are to be formed by the
pleadings and the discovery process is merely an auxiliary aid to counsel. .
Marine Bank, 25 D. & C.3d at 267.

Judge Nygaard held that the complaint must be more specific as to the charges that were
a basis of the cause of action: “The court believes that defendant is entitled to know the dates on
which individual transactions were made, the amounts therefore [sic] and the items purchased to
be able to ansWer intelligehﬂy and determine what items he can admit and what he must
contest.” Id. at 268.

Similarly, in St. Hill, Judge Herron sustained preliminary objections that asserted that the

plaintiff failed to set forth sufficient facts as to time, place, and items of special damages for




among other reasons, failing to explain what comprised the alleged total amount due, when
invoices were sent, or what they covered. 2000 WL 3371 1023. Judge Herron held that to be
proper, the complaint must specify the dates and times of performance and demands for
payment.

Following the path led by Judge Wettick in Stern, supra, numerous Common Pleas
courts around the Commonwealth have examined boilerplate debt collection complaints much
like the one here and have sustained preliminary objections on the same grounds as asserted here,
in many cases with written opinions explaining their reasoning. See, e.g., Unifund v. Vo, No.
080403966, (C.P. Phila. Cnty. 2009, per Fox, J.) (copy attached in Exhibit B); Remit Corp. v.

Miller, 5 Pa. D. & C.5th 43 (C.P. Centre Cnty. 2008, per Ruest, J.); Capital One Bank v.

Clevenstine, 7 Pa. D. & C.5th 153, 154-155 (C.P. Centre Cnty. 2009).
In Stern and in Vo, Judge Wettick and Judge Fox also cited for its persuasive authority an

Ohio case, Asset Acceptance Corp. v. Proctor, 804 N.E. 2d 975 (Ohio Ct. App. 2004), in which

the assignee of a credit card account made cursory allegations similar to those in Stern, Vo, and

here. In Proctor, as described by Judge Wettick in Stern at 112 “[n]either the complaint nor the

affidavit explained how the plaintiff arrived at [the total] numbers” alleged to be due. The court

in Proctor explained why this failure rendered the complaint inadequate:

In order to adequately plead and prove an account, ‘[a]n account must show the
name of the party charged. It begins with a balance, preferably zero, or with a
sum recited that can qualify as an account stated, but at least the balance should
be a provable sum. Following the balance, the item or items, dated and
identifiable by number or otherwise, representing charges, or debits and credits
should appear. Summarization is necessary showing a running or developing
balance or an arrangement which permits the calculation of the balance claimed to
be due.

804 N.E. 2d at 977 (internal citations omitted) (as quoted in Stern, supra, at 112).
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As in the above cases, the present Plaintiff has not pleaded or attached sufficient
documentation establishing the basis for the total amount alleged to be due. Defendant’s
preliminary objecﬁons, therefore, should be sustained, pursuant to Pa.R.C.P. No. 1028(a)(2), for
failure to set forth the material facts on which the cause of action is based and to set forth
specific averments of time, place, and items of special damages, and pursuant to Pa.R.C.P. No.

1028(a)(3), for insufficient specificity of a pleading.

C. Defendant’s preliminary objections should be sustained, pursuant to
Pa.R.C.P. No. 1028(a)(4) because Plaintiff has failed to state a claim against
Defendant.

Since “[t]he right to recover for breach of contract accrues when the contract is broken,”
12 P.L.E. Contracts § 493, breach is an element of a contract action that must be pled in the
complaint. Moreover, “[fJacts establishing the breach of th{e] contract must be alleged to set out

a.cause of action...” Gen. State Auth. v. Sutter Corp., 403 A.2d 1022, 1025 (Pa. Commw. Ct.

1979). Although Plaintiff seeks to claim an allegedly unpaid balance on a credit accouﬁt—
without documenting its basis for demanding that specific sum—Plaintiff does not allege that
there was a breach or default under the terms of the agreement. See 12 P.L.E. Contracts § 495
(stating that all élements of a contract action must be alleged in the complaint). As discussed
above, Plaintiff makes no allegations about the terms of the'account agreement that would define
breac;h and fails to attach the agreement. Here, the allegations do not amount to a cause of action
against the Defendant, as Plaintiff has failed to allege breach and has failed to set forth any facts
about breach. |

For these reasons, Plaintiff has failed to allege facts setting foﬁh the element of breach

which would be required to establish liability under a contract theory. To the extent that the
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complaint is based on such a theory or any other theory that requires an allegation of breach, it

should be dismissed pursuant to Pa.R.C.P. No. 1028(a)(4), for legal insufficiency.

Y. Conclusion

As is described above, Plaintiff’s boilerplate pleading fails to comply with the pleading
requirements set fortﬁ in the Rules of Civil Procedure. For the reasons set forth above,
Defendant requests that his preliminary objections be sustained and that the complaint in this
matter be dismissed without prejudice unless Plaintiff files an amended complaint conforming in

form and substance to the Pennsylvania Rules of Civil Procedure, within twenty (20) days.

Respectfully submitted,
COMMUNITY LEGAL SERVICES, INC.
Date: By:
Joanna K. Darcus, Esq.
Attorney for Defendant
1424 Chestnut Street
- Philadelphia, PA 19102

. 215-981-3728
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COMMUNITY LEGAL SERVICES, INC. Attorney for Defendant Proceeding IFP
By: JOANNA K. DARCUS, ESQ.
PA Bar ID No. 314412

1424 Chestnut St
Philadelphia, PA 19102
(215) 981-3728
jdarcus@clsphila.org
Portfolio Recovery Associates, LLC, : MUNICIPAL COURT
Plaintiff, : PHILADELPHIA COUNTY
: CIVIL DIVISION
V.
SC-13-XX-XX-XXXX
CLIENT,
: Defendant.
TRIAL MEMORANDUM

Plaintiff is a debt buyer, which means it specializes in buying portfolios of allegedly
d;faulted consumer debts for pennies on the dollar and then attempts to collect the full amount of
the debts. Here, Plaintiff seeks to collect an alleged balance on a credit account between
Defendant and HSBC BANK NEVADA, N.A/HHB/US WEST. Plaintiff has failed to prove
that it has standing to sue on the alleged debt and has failed to produce a contract. In additio.n,

Plaintiff presents inadequate proof to support its claim under any theory of recovery.

1. Plaintiff must establish that it is the real party in interest.

Until a plaintiff débt buyer can show injury, it has no standing to sue: “Judgment cannot
. .
be entered in favor of a stranger to the contract, and, before a party is entitled to recover on a

lease or contract, the burden is on him to show that he has an interest therein.” Commw. Dept.

of Commerce v. Carlow, 687 A.2d 22, 25 (Pa. Commw. Ct. 1996). Furthermore, “[w]hen suit is

brought against the defendant by a stranger to his contract, he is entitled to proof that plaintiff is
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the owner of the claim against him. This protection must be afforded to the defendant.
Otherwise, the defendant might find himself subjected to the same liability to the original owner

of the cause of action, in the event there was no actual assignment.” Hillbrook Apartments v.

Nyce Crete Co., 352 A.2d 148, 155 (Pa. Super. Ct. 1975).

Proper proof of Plaintiff’s claim would be written proof of assignment. Under criminal
law, it is unlawful for a collection agency to taice assignment of a debt for collection purposes
unless the assignment is in writing. 18 Pa. C.S. § 7311. Where a plaintiff avers that it is the real
party in interest through an assignment of an account between the defendant and an original

creditor, the collection action is necessarily premised on that written agreement. The

- Pennsylvania Rules of Civil Procedure, No. 1019(i), require that when a claim is based on a

writing, the pleader shall attach a copy of the writing or material part thereof. Municipal Court

Rule 109(4) also provides that when a claim is based on a writing, the pleader shall attach a copy

of the writing or material part thereof,
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Where a plaintiff has failed to attach the written assignment, or material part of the
assignment, to the complaint, and has failed to explain any reason for its unavailability and to set
forth the substance of the agreement, fthe plaintiff fails to comply with the pleading standards of
Municipal Court Rule 109(4) and fails t.o show that it is the real parfy in interest. See Atl. Credit

& Fin., Inc. v. Giuliana, 829 A.2d 340, 345 (Pa. Super. Ct. 2003) (stating the absence of the

writing establishing the assignment of the debt is “fatal to the claims set forth in appellee's
complaint”)

Here, Plaintiff’s contends that it is the current holder of the account by presenting a
verification and an affidavit from Plaintiff’s alleged assignor. Neither document is the written

assignment to which our statutes and case law refer. The Purchase and Sale Agreement and Bill



of Sale with exhibi;ts, to which the affidavit refers, are the documents required under the rules.
Furthermore, both documents Plaintiff provided were created in anticipation of or for use in
litigation, therefore, neither is admissible under Mfmicipal Court Rule 121. Finally, as the
Superior Court recently stated, “Pennsylvania courts long have disapproved of trial by affidavit.”

JP Morgan Chase Bank, N.A. v. Murray, 63 A.3d 1258, 1267 (Pa. Super. Ct. 2013).

Putting debt buyers to their proofs in collection actions such as this is not a mere
technical exercise, but a necessary counterweight to their business model’s tendency to two types
of widespread problems involving fraud and consumer abuse in the debt buying industry: 1)
debts being purchased without title, and 2) the same debts being purchased by multiple parties

exposing consumers to multiple collection demands on the same debt by different collectors.

See Wood v. M&J Recovery LLC, CV 05-5564, 2007 U.S. Dist. LEXIS 24157 (E.D.N.Y,, April
2, 2007) (explaining that debtor complained of multiple collection efforts by various debt buyers
a;d collectors on the same debt, and the defendants asserted claims against one another disputing
the ownership of the portfolio involved). Finally, Pennsylvania courts have established that debt
buyers are not entitled to rely upon the business records of their predecessofs in interest without

proving the circumstantial trustworthiness of the documents, includihg the chain of custody of

the documents. Commw. Fin. Sys.. Inc. v. Smith, 15 A.3d 492 (Pa. Super. Ct. 2011).

7. An “account stated” theory of recovery is inappropriate for eredit card actions.

The Pennsylvania Supreme Court has defined an “account stated” to be “an account in

writing, examined and accepted by both parties, which acceptance need not be expressly so, but

may be implied from the circumstances.” Robbins v. Weinstein, 17 A.2d 629, 634 (Pa. 1941)

(citing Leinbach v. Wolle, 61 A. 248 (Pa. 1905) (emphasis added). An “account stated” is “a

manifestation of assent by debtor and creditor to a stated sum as an accurate computation of an
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amount due the creditor.” Restatement (Second) of Contracts § 282(1). Failure to respond to a

credit card statement received in the mail is insufficient to establish a prima facie case of account

stated. See. e.g., Target Nat’l Bank v. Kilbride, 10 Pa. D. & C.5th 489, 493, 2010 WL 1435304

(C.P. Centre Cnty. 2010) (stating that something more than mere acquiescence by failure to take
exception to a series of statements received in the mail is required to show assent).

Further, an “account stated” cause of action is not applicable in the consumer credit card
collection context. Jﬁdge R. Stanton Wettick, Jr. soundly rejected the validity of an “account

stated” cause of action in Target Nat’l Bank/Tarset Visa v. Samanez, No. AR07-09777, 2007 Pa.

D. & C. Dec. LEXIS 433 (C.P. Allegheny Cnty. 2007), in Pittsburgh Legal Journal, Vol. 156;
No. 7 (March 28, 2008) at *76-80, available at http://www.acba.org/ACBA/Publications/PLJ-
Opinions/ZO08/7;PLTOpﬁﬁonsVol'156_’_032808.pdf.’ Judge Wettick analyzed case law and
secondary legal authority, then offered an explanaﬁon, supported by findings from a report by
ﬂ:.e U.S. Government Accountability Office,’ that credit card statements are too complicated for
the average consumer to be able to determine whether the amount being claimed to be due is
accurate. See id. at *79-80. Other courts have agreed that, given their complexity, a consumer
cannot be held to agree, by silence, that credit card statements are correct:

An account stated theory may have been appropriate when credit card issuers

gave cardholders fixed interest rates and charged very few fees. With the

proliferation of credit cards over the past two decades, however, interest rates

have varied and fees have increased in number and severity. It is unreasonable to
expect the average debtor to understand the changing terms of a Customer

! See Credit Cards--Increased Com; lexity in Rates and Fees Heightens Need for More Effective
Disclosures to Consumers, U.S. Government Accountability Office, Document GA0O-06-929 (9/2006) (“Report™),
available at http://www. ga0.gov/new.items/d06929.pdf (last visited November 19,2012).

The Report concludes that disclosures are written at too high a literacy level and are too complicated for many
consumers to understand. Id, at 4-6. In addition, the disclosures are often poorly organized, burying important
information in the text, and scattering information about a single topic in numerous places. Id. at 6. The design of
the disclosures often makes them hard to read with large amounts of the text in small, condensed typefaces and poeor,
ineffective headings. Id.
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Agreement such that he or she can object to any invoice received in a timely
manner.

Capital One Bank (USA). N.A. v. Clevenstine, 7 Pa. D. & C.5th 153, 157-58, 2009 WL 1245043

(C.P. Centre Cnty. 2009). But see Citibank v. King, 2 Pa. D. & C.5th 60,2007 WL 4967502

(C.P. Centre Cnty. 2007) (overruling preliminary objections to account stated claim for credit
card account). Defendant submits that Judge Wettick’s decision in Samanez and cases like it are
thoughtfully reasoned and more persuasive than any contrary case law. In addition, supporting
an account stated claim based simply oﬁ the failure of a defendant to object to a series of credit
card statements mailed to him would run contrary to federal consumer law statutes.”

3. If this Court finds that “account stated” is an applicable theory, Plaintiff has not

proven the elements of the claim.

Even if an “account stated” cause of action is appropriate in this credit card action,
Plaintiff has not proven the essential elements. Without testimony or other admissible evidence
that Defendant received and examined all billing statements or that Defendant otherwise assented
to their correctness, Plaintiff has failed to prove the account was rendered and accepted, which
are essential elements of a cause of actiog under the “account stated” theory.

4. Plaintiff cannot establish a claim based on an open book account theory without
producing all of the billing statements on the account.

Proper pleading in an action on a book account requires that the “accoun ” be attached
and include “clear, definite charges, not lumped but itemized, showing the nature of the

transactions.” C-E Glass v. Ryan, 70 Pa. D. & C.2d 251, 1975 WL 16632 (C.P. Beaver Cnty.

1975). Therefore, adequate pleading requires,

2 The Truth in Lending Act provides that in an action to collect a credit card debt, the creditor has the
burden of proof to show that the charges are authorized. 15 U.S.C. §1643(b). In addition, the Fair Debt Collection
Practices Act provides that a court may not treat a consumer’s failure to request verification of a debt as an
admission of liability. 15 U.S.C. § 1692g(c).
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[Aln account must show the name of the party charged. It begins with a balance,
preferably at zero, or with a sum recited that can qualify as an account stated, but at least
the balance should be a provable sum. Following the balance, the item or items, dated
and identifiable by number or otherwise, representing charges, or debits, and credits,
should appear. Summarization is necessary showing a running or developing balance or
an arrangement which permits the calculation of the balance claimed to be due.

Worldwide Asset Purchasing, LLC v, Stern, 153-MAY Pittsburgh Legal J. 111 (C.P. Allegheny

2004), quoting Asset Acceptance Corp. v. Proctor, 804 N.E.2d 975 (Ohio Ct. App. 2004).

Here, Plaintiff attached a single faésimile billing statement to its Statement of Claim and
provided no other statements. There are no payments or purchases on this statement,‘ but only
charges for interest and fees. This billing statement fails to present the “clear, definite” itemized
accounting that is necessary to establish an open book .account. In addition, the fees and inferest
that appear in this statement are not collectible without proof of a cortract thaf authorizes them.

S. Plaintiff has not proven that there was a contract.

- Plaintiff has failed to prove that there was a valid contract between Defendant and
Plaintiff’s alleged successor in interest, HSBC BANK NEVADA, N.A./HHB/US WEST.
Federal law requires that an affirmative application be made to a credit card issuer, 15 U.S.C. §
1642, so that if the application was ma&e in writing, a copy of the application should bé annexed
to the complaint pursuant to Pa.R.C.P. No. 1019(i) and the corresponding Municipal Court Rule
109(4). Here, Plaintiff has not provided a credit card application or a credit oérd contract. Even
the billing statement provided bears a different name than that mentioned in Plain;ciff’s other |

documents. Therefore, Plaintiff has not proven the existence of a contract.

6. Unjust enrichment is not an appropriate theory of recovery where an express
contract exists. .

"Unjust enrichment" is an equitable doctrine. Styer v. Hugo, 619 A.2d 347 (Pa. Super.

Ct. 1993), aff'd, 637 A.2d 276 (Pa. 1994). Where unjust enrichment is found, the law implies a
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contract, which requires the defendant to pay the plaintiff the value of the benefit conferred.

Schenck v. K.E. David, Ltd., 666 A.2d 327 (Pa. Super. Ct. 1995). Yet, as discussed above, every

credit card transaction must be based on a contract for the extension of credit. 15 U.S.C. § 1642.

Where a written contract exists, no unjust enrichment theory is permitted. See Coldwell

Banker Phyllis Rubin Real Estate v. Romano, 619 A.2d 376, 381-82 (Pa. Super. Ct. 1993). See

also Third Nat’] Bank & Trust Co. v. Lehigh Valley Coal Co., 44 A.2d 571 (Pa. 1945);

Birchwood Lakes Cmty. Ass’n, Inc. v. Comis, 442 A.2d 304, 308 (Pei. Super. Ct. 1982) (stating a

plaintiff cannot recover on a claim for unjust enrichment if such claim is based on a breach of a

written contract); Schlehter v. Foltz, 115 A.2d 910 (Pa. Super. Ct. 1955) (stating that recovery

hinges on the ability to show the actual promise to repay when there is an express contract—
quantum meruit is unavailable). A credit card action is a contract action, therefore, Plaintiff

cannot recover under an unjust enrichment theory.

-
Conclusion

For the above reasons, Defendant requests that an award be entered in his favor and

against Plaintiff.
Respectfully submitted,
Date: _2014
~ Attorney for Defendant
7
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MIDLAND FUNDING LLC

COURT OF COMMON PLEAS
Plaintiff
PHILADELPHIA COUNTY
V.
CIVIL DIVISION
CLIENT :
Defendant 1 TERM, 2012
: No. XXXX
- ORDER
AND NOW, this day of . ~ , 2013, upon consideration of the ‘

foregoing preliminary obj ections, it is hereby ORDERED that the preliminary obj ecfions to
Plaintiff’s complaint are sustained. Plaintiffs complamt shall be dismissed without prejudlce
unless Plaintiff files an amended within twenty (20) days of the docketing of this order. If
Plaintiff does not file an amended pleading within twenty (20) days of the docketing of this
order, the complaint may be dismissed without prejudice upon praecipe to the Prothonotary.

BY THE COURT:
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PORTFOLIO RECOVERY ASSOCIATES, LLC
140 Corporate Blvd.
Norfolk, VA 23502
Plaintiff Appellee
V.

DEFENDANT
Defendant Appellant

RULE TO SHOW CAUSE

AND NOW, this day of

COURT OF COMMON PLEAS
PHILADELPHIA COUNTY
CIVIL DIVISION

MONTH Term, 2013
No. XXXX

, 2013, upon consideration of the Defendant-

Appellant’s foregoing Motion to Reverse and Vacate Municipal Court’s Denial of Petition to

Qpen, it is hereby ordered that:

1. A Rule is issued upon the Respondent to show cause why the Defendant-Appellant is not

entitled to the relief requested;

2. The Respondent shall file an answer within twenty days;

3. A Hearing or Argument shall be scheduled at the discretion of the Assigned Judge; and

4. Notice of the entry of this order shall be provided immediately to all parties by the

Defendant-Appellant

5. All Proceedings to stay meanwhile.
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PORTFOLIO RECOVERY ASSOCIATES, LLC

140 Corporate Blvd. :
Norfolk, VA 23502 : COURT OF COMMON PLEAS
Plaintiff Appellee :
V. : PHILADELPHIA COUNTY
DEFENDANT : CIVIL DIVISION
Defendant Appellant :
MONTH Term, 2013
No. XXXX
ORDER
AND NOW, this day of ' , 2013, upon

consideration of the Defendant-Appellant’s Motion to Reverse and Vacate Municipal Court’s
Denial of Petition to Open it is hereby ORDERED and DECREED that:
The Defendant-Appellant’s Motion to Reverse and Vacate the Denial of the Petition to
Open is GRANTED, the Order Denying the Petition to Open is VACATED, the Défault
Judgment is VACATED, any Writs of Execution are VACATED, any Execution is

STAYED, and this case is REMANDED to the Municipal Court for a trial on the merits.
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COMMUNITY LEGAL SERVICES, INC.
By: Kerry E. Smith, Esquire :
Attorney I.D. No. 94473

1424 Chestnut Street

Philadelphia, PA 19102

215-981-3724

ksmith@clsphila.org Attorney for Defendant-Appellant Proceeding IFP
PORTFOLIO RECOVERY ASSOCIATES, LLC
140 Corporate Blvd. -
Norfolk, VA 23502 : COURT OF COMMON PLEAS
Plaintiff Appellee :
V. :  PHILADELPHIA COUNTY
DEFENDANT :  CIVIL DIVISION .
.Defendant Appellant :
MONTH Term, 2013
No. XXXX

MOTION TO REVERSE AND VACATE MUNICIPAL COURT’S
DENIAL OF PETITION TO OPEN

Defendant-Appeilant, Defendant (hereafter “Ms. Defendant” or “Defendant™), through her
counsel, hereby requests that this Court reverse and vacate Municipal Coust’s denial of her Juﬁe
27,2013 Petition to Open (“Petition”) the default judgment entered against her on June 17, 2013.
She requests that this Cox_th remand the case for a trial on the merits, for the following reas;)ns:
The Parties |

1.  Portfolio Recovery Associates, LLC (“PRA” or “Plaintiff”) is a debt buyer, which means it -
specializes in purchasing, for pennies on the dollar, portfolios of consumer debt that already have
been determined uncollectible by the original creditor; and seeking to collect the full amount of

the alleged debt.
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2. Debt buyers often seek to collect on debts without admissible, documentary proof to
support the validity or ownership of the debts that they purchase. See, Peter Holland, The One

Hundred Billion Dollar Problem in Small Claims Court: Robo-Sionine and Lack of Proofin

Debt Buyer Cases, 6 Maryland J. Bus. & Tech. L. 259 (2011).

3. OnMay 7, 2013, Plaintiff filed a collection action, docicet number ("the Action" or
"lawsuit"), against Defendant-Appellant Defendant (“Ms. Defendant” or “Defendant™) in
Philadelphia Municipal Court alleging that it was the putative assignee of a debt allegedly owed
by Ms. Defendant to a third-party, FIA Card Services, N.A. See, Ex. A, Phila. Municipal Court
Docket for SC-13-05-07-3742; see also, Ex. B., Plaintiff’s Statement of Claims and its Exhibits.
4. " Defendant-Appellant Defendant is a low-income resident of Philadelphia who did not
receive notice of the Jawsuit until she received a Notice of Default Judgment from Philadelphia
Municipal Court on June 20, 2013, immediately sought legal assistance to open the judgment,

and seeks only to have her day in court so her defenses in the Action can be heard.

The Defaunlt Judgment, Ms. Defendant's Reasonable Explanatwn Jor the Default, and her
Prompt Action to Open the Judgment

5. OnJune 17, 2013, Plaintiff obtained a default judgment in the amount of $5,571.96 against
Ms. Defendant in Philadelphia Municipal Court. See, Ex. C, Judgment for Plaintiff by Default.

6.  Ms. Defendant first learned of the lawsuit and the default judgment on June 20, 2013, when
she received a Notice of Default Judgment (“Notice") that had been mailed to her by the Office
of the Court Administration of the Philadelphia Municipal Court. See, Exhibit D, Notice of
Judgment. |

7. Ms. Defendant had not been served with a copy of the Plaintiff's Statement of Claims for

the Municipal Court action, and had not been notified of the June 17,2013 hearing.
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8. An"Affidavit of Service" had been filed in the Municipal Court action, and the process
server verified that he served the Statement of Claim on an “Adult in charge of Defendant(s)
residence who refuses to.give name or relationship” on May 16, 2013. Seg, Exhi‘eit E, Affidavit
of Service.

9.  That adult was described as a 59-year-old, Black male who is 5’ iO” tall and weighs 250
pounds.

10. Ms. Defendant disputes the validity of the Affidavit.

11. Ms. Defendant lives alone and does not ﬁt that description.

12.  Ms. Defendant’s son (who is younger, taller, and heavier than the person described) is the
only man who regularly visits her home. However, there is no time at which he is at her home

when she is not also present. If she were present, she would have accepted service herself.

Finally, her son denies that he received any court papers.

rd

13. The Affidavit of Service is mvahd on its face because it does not identify the name of the
individual served; as such, it would have been impossible for the process server 0 verify that the
individual served was in charge of Ms. Defendant's residence, as required by Pa. R.C.P. 402 and
405(b).

14. Because she had never seen the Statement of Claims that had been filed against her aed had
no knowledge of the lawsuit or scheduled hearing, Ms. Defendant did not appear at the June 17,
2013 hearing, and Plaintiff obtained a default judgment against Ms. Defendant that day.

15.  Upon receiving notice from the Court of the lawsuit and the default, Ms. Defendant, who
could not afford to hire legal counsel, went to Community Legal Services (“CLS”) that same

day, June 20, 2013, to request representation.
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16. Because the CLS ofﬁce was closed, Ms. Defendant had to return the following morning,

June 21, 2013, to apply for free legal assistance.

17. | CLS agreed to represent Ms. Defendant on June 26, 2013.

18.  Ms. Defendant, through her counsel, filed a petition to open the default judgment on June

27 , 2013, séven days after learning of the judgment, and ten days after its entry. See, Exhibit F,

Petition to Open Judgment for Plaintiff by Default.

19. Pursuant to Pa.R.C.P. No. 237.3(b), if a petition to open is filed within ten (10) days aﬁér
+ the entry of judgment on the docket, it is presumed that the petition filed is both timely and with

a reasonable explanation for the default.

20. Ms. Defendant's Petition was filed within ten (10) days of the entry of the default

judgment. Therefore, it had been promptly ﬁied and there is a reasonable explanation for the

default.

2;. It is also timely filed because Ms. Defendant, who could not afford to hire legal counsel,

went to CLS the same day she learned from the Court about the lawsuit and the default, and

returned to apply for free legal services the next day, June 21, 2013. .

22.  Following her visit to CLS, Ms. Defendant’s file was forwarded to an attorney for review.

CLS agreed to represent Ms. Defendant on June 26, 2013, and filed the Petition on her behélf

one day later.

23.  Furthermore, there is a reasonable explanation for the default: Ms. Defendant was ﬁever :

served with the Statement of Claims, as explained further above.

The Petition to Open Asserted a Meritorious Defense

24.  In her Petition, Ms. Defendant set forth three defenses to thei Action. See, Exhibit F,

Petition to Open Judgment for Plaintiff by Default,
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25. Tn her first defense, Ms. Defendant asserted that Plaintiff, a stranger to the alleged contract
at issue, did not have standing to bring the Action, and she detailed the basis for this defense,
including the fact that Plaintiff had failed to attach to its claim proper documentation of its
assignment of the alleged debt. |

26. In Pennsylvania, lawsuits must be prosecuted by the real party in interest, Pa. R.C.P.
2002(a), and it unlawful for a collection agency to take assignment of a debt for collection
purposes unless the assignment is in writing. 18 Pa. C.S. § 7311.

27.  In addition, the Pennsylvania Superior Court has ruled a debt buyer's failure to attach
written evidence of an assignment of a consumer debt establishes a meritorious defense to the

collection action. Atlantic Credit and Finance, Inc. v. Guiliana 829 A.2d 340, 345 (2003).

28. As such, Ms. Defendant's first defense set forth a meritorious defense to Plaintiff's claim.
29. Tn her second defense, Ms. Defendant asserted that Plaintiff had failed to comply with the
rflles of the court, in that Plaintiff:

(a) for its éccount stated claim, failed to state when and how Ms. Defendént assented to
the balance Plaintiff claimed, contrary to Phila. M..C.R. Civ. P. No 109(2)(3);

(b) for its book account claim, failed to itemize the purchases and payments as required
by Phila. M.C.R. Civ. P. No 109(2)(2); |

(c) for all its claims, failed to attach the writings on which its claim was based, contrary
Phila. M.C.R. Civ. P. No 109(a)(4).
30. The Pennsylvania Superiér Court has beld that a debt buyer's failure to follow rules of the
court in its pleadings establishes a meritoﬁous defense to the collection gction. Atlantic Credit

and Finance. Inc. v. Guiliana 829 A.2d 340, 345 (2003).
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31.  Assuch, Ms. Defendant's second defense set forth a meritorious defense to Plaintiff's
claim.

32.  In her third defense, Ms. Defendant asserted that Plaintiff unlawfully sought interest, as it
did not attéch a copy of the contract or statute authorizing interest, in violation of Phila. M.C.R.
Civ. P. No 109(a)(6).

33.  As such, Ms. Defendant's third defense set forth a meritorious defense to Plaintiff's claim.
34. FEach of these defensés, if proven at trial, would have prevented a judgment in favor of
Plaintiff as claimed in its Statement of Claims. As such, Ms. Defendant set forth a meritorious
defense to support opening the default judgment to have a trial on the merits.

35. Despite the circumstances ouﬂinef1 above, on June 30, 2013, without a hearing, the
Honorable Bradley Moss denied Ms. Defendants' Petition on the grounds that her defense to the
claim was without merit. See, Ex. G, Ordel; Denying Petition to Open.

3%. This order is the subject of this appeal, which Ms. Defendant filed on July 16, 2013. See,
-EX. H, Notice of Appeal.

37. The Court’s decision to deny Ms. Defendant’s Petition was based upon her written Petition;
there was ho hearing on the matter. As such, there is nob stenographic record of the proceeding
available, and it cannot be attached to this Motion as provided in Phila.Civ.R. * 1001(f)(2)d)(b).
Instead, the Petition and the Order Denying the Petition are attached as Exhibit F and G,
respectively.

38. The Court's decision to deny Ms. Defendant’s Petition constitutes legal error and/or abuse
of discretion.

39. It was an error of law and/or an abuse of discretion to rule that Ms. Defendant did not assert

a meritorious defense when she detailed in her Petition that she did not owe Plaintiff the amount
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as claimed by Plaintiff because (1) Plaintiff did not have standing to bring the claim, (2) Plaintiff
failed to comply with the rules of the court, and (3) Plaintiff unlawfully sought interest.
40. Tt was an error of law and/or an abuse of discretion to rule that Ms. Defendant's Petition
should not be granted where (1) she had a reasonable explanation for the default, in that she was
not properly served with the Statement of Claims, (2) she promptly filed the Petition, seeking
counsel the same day she received notice of the lawsuit and the default, with the Petition being
filed by her counsel seven days after she received notice and within 10 days of the default
judgment, and (3) she has asserted meritorious defenses, as detailed above, that, if proven, at
trial, would justify her relief.
41. The equities in this case justify opening the default judgment, particularly in light of the
national context of debt buyers bringing actions against defendants like Ms. Defendant with little
to no documentation of the debt, exposing consumers to the threat of facing multiple collection
aZtions by competing entities.
42. Ms. Defendant seeks only to have a trial on the merits to determine once and for all her
liability to Plaintiff, if any, for the alleged debt at issue.
WIEREFORE, for the foregoing reasons, Defendant-Appellant DEFENDANT requests that
this honorable Court reverse and vacate the order of the Municipal Court denying her Petition; to
open the default judgment, vacate any writs of execution, and to remand this matter to Municipal
Court for a hearing on the merits; and grant any further relief as is just and proper.

: Respectfully submitted,

COMMUNITY LEGAL SERVICES, INC.

_8/5/13 By:
Date Kerry E. Smith, Esq.
Attorney for Defendant-Appellant
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COMMUNITY LEGAL SERVICES, INC.
By: Kerry E. Smith, Esquire
Attorney 1.D. No. 94473

1424 Chestnut Street
Philadelphia, PA 19102 :
215-981-3724; ksmith@clsphila.org Attorney for Defendant-Appellant Proceeding IFP
PORTFOLIO RECOVERY ASSOCIATES, LLC
140 Corporate Blvd. : :
Norfolk, VA 23502 : COURT OF COMMON PLEAS
Plaintiff Appellee :
V. : PHILADELPHIA COUNTY
DEFENDANT : CIVIL DIVISION
Defendant Appellant :

MONTH Term, 2013
No. XXXX

MEMORANDUM OF LAW IN SUPPORT OF THE MOTION TO REVERSE AND
YACATE MUNICIPAL COURT’S DENIAL OF PETITION TO GPEN

L MATTER BEFORE THE COURT

This matter comes before the Court on appeal from the Municipal Court. A default judgment was
entered against Defendant-Appellant Defendant (“Ms. Defendant” or “Defendant™) on June 17,
2013, for an alleged debt between Ms. Defendant and FIA Card Services, Inc. Plaintiff, Portfolio
Recovery Associates (“PRA” or “Plaintiff”), is a stranger to that contract, a member of the debt buying
industry which is plagued with problems regarding documentation ana title to putative debt. Ms.
Defendant was not properly served with the Municipal Court complaint, and did not know about the
hearing. She learned that a default judgment had been entered against her on June 20, 2013, when she

received a Notice of Judgment mailed from the court. Ms. Defendant, who is indigent, immediately
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sought legal assistance from Community Legal Services that same day. A Petiﬁon to Open was

promptly filed on June 27, 2013, within ten days of the entry of default, which was denied without a

hearing three days later. Ms. Defendant has asserted meritorious defenses to the action iﬁcluding that

Plaintiff did not have standing to bring the claim. She seeks only to have her day in court to dispute
the debt as claimed.

1L STATEMENT OF QUESTIONS INVOLVED

QUESTION 1: Should a June 17, 2013 default judgment be opened Where the Petitioner seeks
only to have a trial on the merits and has (1) put forth a reasonable explanation for the default, as
she was never served with the complaint and the affidavit of service was defective on its face, (2)
acted promptly by seeking legal counsel on the same day she received notice of the default
judgment and a Petition to Open was filed on July 27, 2013, within 7 days of her notice of the
judgment and within 10 days of its entry; and (3) asserted a meritorious defense that Plaintiff
dges not have standing to bring the claim, has failed to comply with the rules of the court, and
improi)erly seeks interest without documentary support?

Proposed Answer: Yes.
QUESTION 2: Did the lower court commit an error of law and/or abuse its discretion when it
denied Ms. Defendant's Petition to Open on the grounds that she failed to raise a meritorioﬁs
defense when she plead defenses that (1) Plaintiff, a stranger to the alleged contract at issue,
lacked standing to bring the claim, when nationwide repoﬁs and cases have revealed that the debt
buying industry is plagued with problems regﬁrding ownership and documentation of putative
debt; (2) Plaintiff failed to comply with the rules of the court when it did not préperly plead

relevant facts and attach documentation necessary to its claim; and (3) Plaintiff unlawfully
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sought interest by failing to attach a contract or pertinent provision of the law authorizing it to

collect interest?

Proposed Answer: Yes
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II. STATEMENT OF FACTS

On June 20, 2013, Defendant ("Ms. Defendant" or "Defendant"), a low-income resident
of Philadelphia, received a notice in the mail from the Office of the Court Administration of the
Philadelphia Municipal court that a $5,571.96 default judgment had been entered against her in
the case Portfolio Recovery Associates, LLC v.  Defendant, on June 17, 2013. The mailing was
the first notice she had received of the court action. She had not been served with a copy of the
Municipal Court Statement of Claims, and did not have any notice of the hearing.

Ms. Defendant immediately sought legal representation from Community Legal Services
("CLS") that same day, but the office was closed. She returned the following day and applied for
free legal services as she did not have the fesources to hire an attorney. At CLS, with the
assistance of a paralegal, Ms. Defendant was able to obtain a copy of Statement of Claims filed
by Portfolio Recovery Associates, LLC ("PRA" or "Plaintiff") and learned that it filed an action
aéainst her for a debt it alleged she owed to FIA Card Services, N.A.

Prior to this lawsuit, Ms. Defendant had never heard of Plaintiff PRA. According to its
Statement of Claims, Plaintiff brought this action as a putative “purchaser, assignee and/or
successor in interest” to FIA Card Services. Plaintiff did not attach to its Sﬂatement of Claims the
written assignment of Ms. Defendant's alleged debt. Instead, Plaintiff attached a generic Bill of
Sale and Assignment of Loans between Plaintiff and FIA Card Services. The Bill of Sale
describes a bulk debt sale and makes no mention of Ms. Defendant or any account she had with
FIA Card Services. In addition, the Bill of Séle refers to other documents, including a Loan Sale
Agreement, without which the Bill of Sale cannot be fully understood. The generic Bill of Sale

alone is insufficient to prove Plaintiff’s ownership of Defendant’s specific account.




Plaintiff filed the action asserting multiple theories of recovery, including an account
stated claim and open book account claim. But it did not provide information on how and when
Ms. Defendant assented to the claimed account stated; an itemization of the amount claimed on
the claimed book account; or documentation of the alleged underlying contract. It also sought
interest without a copy of the contract supporting its right to collect inferest or relevant statutory
provision. Plaintiff attached only an “Example of Credit Card Agreement” (“Example
Agreement”) that it claims applied to a number of FIA Card Services products as of March 30,
2012. Butin its Verification to its Statement of Claim, Plaintiff states that Ms. Defendant's
alleged account was opened on November 11, 2002. Therefore, the 2012 Example Agreement is
not applicable to this case. Further, the Example Agreement includes a table of Pricing
Information that provides the range of possible interest rates for various transactions, none of
which match the range claimed on the alleged account at issue in this matter.

- On June 27, 2013, through her counsel, Plaintiff filed a Petition to Open the default
judgment, explaining that she did not appear at the hearing because she was never served with
notice of the action and that she had acted promptly to file the Petition. She also asserted that
she did not owe the debt to Plaintiff as claimed based on three defenses to the action: (1) that
Plaintiff did not have standing to bring the action, based upon its lack of documentation of 'the
assignment of the alleged debt at issue; (2) that Plaintiff failed to comply with the rules of the
court by failing to provide necessary informaﬁon and documentation to support its claim and (3)
that Plaintiff sought interest without attaching documentation of its right to collect interest by
contract or by statute.

The lower court denied her Petition without a hearing three days later on the grounds that

Ms. Defendant had failed to raise a meritorious defense to the claim. Ms. Defendant appealed
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that denial on July 16, 2013. She seeks only to have a trial on the merits to determine once and
for all her liability, if any, to Plaintiff for the debt she allegedly owed to a third-party.

IV.  ARGUMENT

Judgments by default are not intended as a device to allow a plaintiff to avoid a legal

contest by winning a race at the courthouse. See, Byard F. Brogan, Inc. v. Holmes Elec. Protect.

Co., 501 Pa. 234, 240, 460 A.2d 1093, 1096 (1983) ("The trial of a lawsuit is not a sporting event
where the substantive legal issues which precipitated the action are subordinate to the "rules of
the game.") The purpose of the default judgment procedure is to expedite court business,

particularly where there is no genuine dispute, or where a defendant seeks only to delay

proceedings. Duckson v. Wee Wheelers, Inc., 423 Pa. Super. 251, 620 A.2d 1206 (1993);

Kraynick v. Hertz, 443 Pa. 105, 227 A.2d 144 (Pa. 1971). The question of whether to open a

default judgment is one of equity:
In determining whether a judgment by default should be opened, we must
ascertain whether there are present any equitable considerations in the factual
posture of the case which require that we grant to a defendant against whom the
judgment has been entered an opportunity to have his ‘day in court’ and-to have
the cause decided upon the merits. In so doing, we act as a court of conscience.

Provident Credit Corp. v. Young, 300 Super. Ct. 117, 123-124, 446 A.2d 257, 260-261 (1982)
(en banc) (quoting Kraynick, 443 Pa. at 111,277 A.2d at 147). |

In determining whether a judgment should be opened, a court must ascertain whether the
following three factors "coalesce:" (1) the petition to open has been promptly filed; (2) the party
seeking to open the judgment has shown a méritorious defense; and (3) the failure to appear or |

file a timely answer must be excused. Balk v. Ford Motor Company, 446 Pa. 137, 140,258 A.2d

128, 130-131 (1971). A petition to open a judgment “is an appeal to the court’s equitable powers

and is a matter for judicial discretion.” McCoy v. Public Acceptance Corp., 451 Pa. 495, 498,
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| 305 A.2d 698, 700 (Pa. 1973) (default judgment). An appellate court should not reverse a lower
court ruling regarding a petition to open a judgment unless there was an etror of law or an abuse
of discretion. Id. An appellate court, however, "will not hesitate to find an abuse of discretion in
a lower court's denial of a petition to open when, upon [its] review of the case, [it has] found that

the equities clearly favored opening the default judgment." Allegheny Hydro No.1 v. American

Line Builders, 722 A.2d 189, 192 (Pa. Super. Ct. 1998). While respectful of the decision of the
court below, the appellate court must also bear in mind that the rules permitting the entry of a
default judgment “are not intended to provide plaintiff with means of gaining judgment without

difficulties arising from litigation.” Ashton v. Ashton, 257 Pa. Super. 134, 139, 390 A.2d 282,

285 (1978).
The circumstances presented here justify opening the judgment.

1) The lower court correctly found that Defendant-Appellant had a reasonable
. explanation for failure to attend the hearing.

As a general rulé, if a default is due to an oversight or an unintentional omission to act,
rather than a conscious decision not to defend, it may be considered to be reasonably explained
or excused. See, Campbell v. Heihpan Homes, 233 Pa. Super 366, 335 A.2d 371 (1975). In
addition, pursuant to Pa.R.C.P. No. 237.3(b), if a petition to open is filed within ten days after
the entry of judgment, as it was in this case, it is presumed to have been filed in a timely manner
and as offering a reasonable explanation for the default. In the instant case, Defendant-Appellant
did not have any knowledge that an action had been filed against her because she was not served
with the Municipal Court complaint. The default was not the result of a deliberate decision not
to defend. To the contrary, if she knew about the hearing, she would have attended to defend

against the claim. Ms. Defendant's reason for missing the hearing, therefore, is reasonably
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explained and excused. As such, thé lower court properly found that Ms. Defendant had a

reasonable excuse for her failure to appear on the day of the hearing.

2) The lower court correctly found that Defendant-Appellant filed her Petition to Open
in a timely manner.

As noted above, Ms. Defendant filed her Petition within 10 days of the default judgment

. being opened and, therefore, is presumed to be timely filed under Pa.R.C.P. No. 237.3(b). The

record also shows that Ms; Defendant did in fact act promptly to file the Petition. She
Mediately sought legal assistance on June 20, 2013, the first day she learned of the underlying
action and default judgment. She could not afford to hire an attorney and applied for free legal
services at CLS, which accepted her case for representation on July 26, and her attorney filed the
Petition one day later. Since Ms. Defendant sought immediate legal assistance and filed her
Petition only seven days after learning of the default judgment, the lower court properly found
that she had filed her Petition in a tiﬁlely manner.

3) The lower court committed an error of law or abused its discretion in ruling that
Ms. Defendant's failed to set forth a meritorious defense to the action.

When considering a petition to open, the requirement of a meritorious defense is met if

the petitioner pleads a defense “that, if proved at trial, would justify relief.” Miller Block Co. v.

United States Nat’l Bank, 389 Super. Ct. 461, 471, 567 A2d 695, 700 (1989) (quoting Provident

Credit Corp., 300 Pa. Super. at 128, 446 A.2d at 263). Even a partial meritorious defense fulfills
this requirement. See Hutchinson v. Hutchinéon, 274 Super. Ct 175,.418 A.2d 352, 354, m
other grounds, 492 Pa. 118, 422 A.2d 501 (1980). In this case, Ms. Defendant asserted in her
Petition that she does not owe the debt as claimed because Plaintiff, a stranger to the contract at

issue, did not have standing to bring the action; that Plaintiff failed to comply with the rules of
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the court and properly provide information and documentation of its claim; and that Plaintiff
unlawfully sought interest.
To support her petition to open, Ms. Defendant did "not have the obligation to prove the

merits of the defenses that she has raised." Miller Block Co. v. U.S. Nat. Bank in Johnstown,

389 Pa. Super. 461, 471, 567 A.2d 695, 700 (1989). Instead, the requirement of asserting a
meritorious defense is met if the petitioner pleads a defense “that, if proved at trial, would justify
relief.” Id. As detailed below, she has asserted defenses that would support judgment in her
favor were they to be proven at ‘trial.

a. Defendant's first defense that Plaintiff did not have standing establishes a
valid meritorious defense to support her Petition.

As her first defense, Ms. Defendant set forth that PRA did not have standing to bring its
claim, a complete defense to the action. In Pennsylvania, lawsuits must be filed by the real party
iy interest. Pa.R.C.P. 2002(a). Specifically, “[wlhen suit is brought against thé defendant by a
stranger to his contract, he is entitled to proof that plaintiff is the owner of the claim against him.
Otherwise, the defendant might find himself subjected to the same liability to the original owner
of the cause of action, in the event there was no actual assignment.” Hillbrook Apartments v.

Nyce Crete Co., 352 A.2d 148, 155 (Pa. Super. Ct. 1975).

The threat of being subjected to lability to multiple parties for the same debt is particularly

acute in today's marketplace where the debt buyer industry has been plagued by compaﬁes selling

debts to which they did not have proper title' and companies selling the same debt to multiple
p

! See also Am. Acceptance Co.. LLC. v. Goldberg, 2:08-CV-9JVB, 2008 WL 2074128 (N.D. Ind. May 14, 2008)
(finding that the Defendant Goldberg never had title to the debts he sold to debt buyer American acceptance.),
Hudson & Keyse, LLCv. Goldberg & Associates, LLC, 07-81047-civ (S.D.Fla., filed Nov. 5, 2007) (debt buyer,
Hudson & Keyse, filed suit alleging that the same debt broker obtained information about consumer debts owned by
Hudson & Keyse and used the information to try to collect the debts for its own account, even though it didn’t own
them.); Old National Bank v. Goldberg & Associates, 9:08-cv-80078-DMM (S.D.Fla., Jan. 24, 2008) (similar facts
as Hudson & Keyse case); RMB Holdings, LLC v. Goldberg & Associates, LLC, 3:07-cv-00406 (E.D.Tenn., filed
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parties.2 See, Peter Holland, The One Hundred Billion Dollar Problem in Small Claims Court: Robo-

Sioning and Lack of Proof in Debt Buyer Cases, 6 Maryland J. Bus. & Tech. L. 259, 270-1 (2011)

(highlighting abuses in the debt buyer industry of subjecting consumers to duplicative judgments or
collection actions on a single debt). Based on that context, the Federal Trade Commission ("FTC"), a
federal consumer protection agency, in a 2010 report concluded that the current debt collection
litigation system is "broken," and called on states to enact a number of reforms, including reducing

the prevalence of default judgment and requiring additional documentation regarding the debt in

complaints. Federal Trade Commission, Repairing A Broken System: Protecting Consumers in Debt

Collection Litigation and Arbitration, at i, iii, and 20, available at

http://www.fic.gov/0s/2010/07/debtcollectionreport.pdf.

In Pennsylvania, the la\—V is clear that until a plaintiff debt buyer also can show injury, it
has no standing to sue: “Judgment cannot be entered in favor of a.stranger to the contract, and,
b;fore a party is entitled to recover on a lease or contract, the burden is on him to show that he
has an interest therein.” Commw. Dept. of Commerce v. Carlow, 687 A.2d 22, 25 (Pa. Commw.
Ct. 1996). Under criminal law, 18 Pa. C.S. § 7311, it is unlawful for a collection agency to take

assignment of a debt for collection purposes unless the assignment is in writing, and under

Municipal Court rules, when a plaintiff brings a claim that is based on a writing, a copy of the

Oct. 29, 2007) (debt broker is accused of selling 6,521 accounts totaling about $40 million face value which it did
not own). '

2 Qe also Chase Bank USA. NA. v. Cardello, 896 N.Y.S.2d 856, 857 (Civ. Ct. 2010) (““[O]n a regular basis this
court encounters defendants being sued on the same debt by more than one creditor alleging they are the
assignee...”); Dornhecker v. Ameritech Corp., 99 F. Supp. 2d 918, 923 (N.D.IIL 2000) (debtor claimed he settled
with one agency and was then dunned by a second for the same debt); Northwest Diversified, Inc. v. Desai, 353

T App.3d 378 (1 Dist. 2004) (commercial debtor paid the creditor only to be subjected to a levy by a purported debt
buyer); Wood v. M&J Recovery LLC, CV 05-5564, 2007 U.S. Dist. LEXIS 24157 (ED.N.Y. April 2, 2007) (at least
two collectors claim to own the same debt); In Associates Financial Services Co. v. Bowman, Heintz, Boscia &
Vician. P.C., IP 99-1725-C-MJS, 2001 U.S. Dist. LEXIS 7874, *9-12 (S.D.Ind. April 25, 2001), later opinion, 2004
U.S. Dist. LEXIS 6520 (S.D. Ind. Mar. 31, 2004) (creditor continued to collect accounts allegedly sold to debt
buyer); Overcash v. United Abstract Group, Inc., 549 F. Supp. 2d 193 (N.D.N.Y. 2008) (settled debt was sold and
the buyer attempted to collect $40,000 more than the original debt); Miller v. Wolpoff & Abramson, LLP, 1:06-CV-
207-TS, 2008 U.S. Dist. LEXIS 12283 (N.D.Ind. Feb. 19, 2008), (debtor alleged being sued twice on the same debt).
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writing or pertinent portions thereof shall be attached to the complaint. Phila. M.C.R. Civ.P.No.
109(a)(4). Moreover, the Pennsylvania Superior Court has ruled that a debt buyer's failure to - -
attach written evidence of an assignment of a consumer debt establishes a meritorious defense to

the action, and is reversible error for a trial court to find otherwise. Atlantic Credit and Finance.

Inc. v. Guiliana 829 A.2d 340, 345 (2003) (reversing a denial of a petition to open where a debt

buyer failed to attach written evidence of the assignment).

In this action, the Plaintiff debt buyer did not attach written evidence of the assignment to
its Statement of Claims. Plaintiff attached a generic Bill of Sale and Assignment of Loans |
between Plaintiff and FIA Card Services. The Bill of Sale describes a bulk debt sale and makes
no mention of Ms. Defendant or any account she had with FIA Card Services. In addition, the
Bill of Sale refers to other documents, including a Loan Sale Agreement, without Whieh the Bill
of Sale cannot be fully understood. The Bill of Sale alc;ne is insufficient to prove Plaintiff’s
o:Nnership of Defendant’s specific account. In Commonwealth Fm Sys. v. Hartzell, the plaintiff
debt buyer attached a bill of sale that failed to reference which specific accounts were assigned.
2010 Pa. D. & C. 5, 14-16 (Pa. Lawrence Cnty). Because it was impossible to determine if the

debt at issue was included in the agreement, the court held that the document was insufficient to
establish a valid assignment of the debt at issue. Id. Here, as Plaintiff’s document also faile to
establish any relationship between the bulk debt sales listed and defendant’s debt, it is irrelevant
to its claims and does not provide evidence of alleged assignment.

As such, Defendant has a strong basisv to assert her defense that Plaintiff does not have
standing to bring this action, and it was an error of law for the lower court to hold that she did
not have a meritorious defense to the action. This court should reverse and allow Defendant to

assert this defense at a trial on the merits.
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b. Defendant's second defense that Plaintiff failed to follow the rules of the
court and plead necessary information and attach proper documentation to its
Statement of Claims is a meritorious defense.

In her sécond defense, Ms. Defendant asserted that Plaintiff had failed to comply with the
rules of the court, in that Plaintiff:
e for its account stated claim, failed to state when and how Ms. Defendant assented
to the balance Plaintiff claimed, contrary to Phila. M.C.R. Civ. P. No 109(a)(3);
o for its book account claim, failed to itemize the purchases and payments as
required by Phila. M.C.R. Civ. P. No 109(2)(2);
o for all its claims, failed to attach the writings on which its claim was based,
contrary Phila. M.C.R. Civ. P. No 109(a)(4).
The Pennsylvania Superior Court has held that a debt buyer's failure to follow rules of the court

in its pleadings establishes a meritorious defense to the collection action. Atlantic Credit and

-

Finance, Inc. v. Guiliana 829 A.2d 340, 345 (2003).

To bring an account statement claim, a plaintiff must show that thete was an account in
writing that both parties examined and accepted, and it must prove the accuracy of the amount

due. See Robbins v. Weinstein, 17 A.2d 629, 634 (Pa. 1941) (internal citations omitted);

Restatement (Second) of Contracts § 282(1). Under Municipal Court rules, Plaintiff must érovide
a brief statement of the relevant facts upon which the claim is based, including relevant times
and dates. Phila. M.C.R. Civ.P.No. 109(a)(3) (emphasis added). Plaintiff has failed to state
when and how Ms. Defendant assented to the account stated balance Plaintiff now clajms:
Further, the single billing statement which Plaintiff attached to its Statement of Claim reflects

neither purchases nor payments made on the account and provides no indication of when the
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amounts included in the balance were incurred. As such, Plaintiff did not assert a valid account
stated claim, and failed to follow the rules of the court for that cause of action.
In bringing an open book account claim, PRA had to attach documentation showing

“clear, definite charges...itemized.” See C-E Glass v. Ryan, 70 Pa. D.&C.2d 251,1975 WL

16632 (C.P. Beaver Cnty. 1975). PRA did not provide any such itemization, and thus failed to
state a claim for a book account, and failed to follow the rules of the court, which require the
claim to be itemized under Phila. M.C.R. Civ.P 109(a)(2).

Finally, as detailed above, Plaintiff failed to attach the written assignment of the claim,
and failed to attach a copy éf the alleged contract between Defendant and Plaintiff's putative
assignor, as the Example Agreement was only an example of a contract provided by the assignor
in 2012, not the contract allegedly made between Ms. Defendant and the assignor in 2002.

In Atlantic Credit, the Pennsylvania Superior Court found that a debt buyer's similar

f;i]jngs to attach documentation to its complaint established a meritorious defense to support the
defendant's petition to open. 829 A.2d 340 (2003). Specifically, the Court held that Plaintiff's
“failure to produce a cardholder agreement and statement of account, as well as evidence of the
assignment, established a meritorious defense to the action.” Id. at 346. Just at it was reversible

error for the lower court in Atlantic Credit to find that the debt buyer's failure to follow the rules

of the court was not a meritorious defense to justify the opening of a default judgment, it is
reversible error for the Municipal Court here to have found that Ms. Defendant failed to set forth
a meritorious defense in her Petition when she has alleged that Plaintiff has failed to attach

relevant documents to its Statement of Claims.
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¢. Defendant's third defense that Plaintiff could not lawfully collect interest is a
meritorious defense that supports her Petition.

In her third defense, Ms. Defendant asserted that Plaintiff uﬂawﬁlly sought interest, as it
did not attach a copy of the contract or statute authorizing interest, in violation of Phila. M.C.R.
Civ. P. No 109(a)(6).

In its Statement of Claims, PRA did not attach any valid authorization for interest.
Instead, it attached an “Example of Credit Card Agreement” (“Example Agreement”) that it
claimed was applicable to various FIA Card Services products as of March 30, 2012. This
Agreement is insufficient because it does not indicate any authorization for Ms. Defendant
specifically. More importantly, it is insufficient because Plaintiff in its verification to its
Statement of Claims claimed that the account at issue in this matter was opened on November
11, 2002. -Therefore, the 2012 Example Agreement is not applicable to this case. Furthér, the
Example Agreement includes a table of Pricing Information that provides the range of possible
interest rates for various transactions. However, the interest ratés for purchases and balance
transfers on the alleged account for Ms. Defendant are beyond the range claimed on the alleged
account in this matter.

Ms. Defendant, through her third defense, has asserted that she does not .owe ’;he balance
as ciaimed by Plaintiff because, at the very least, it includes unlawful interest. As such, she has
set forth a meritorious defense and it was an error of law for the court to find otherwise.

4) Denying Ms. Defendant the opportunity to defend herself ﬁ'ould be grossly

inequitable in light of the nationwide context of debt buyers routinely obtaining
default judgments without adeguate proof of their underlving debt.

It is the policy of the courts in Pennsylvania to be liberal in the exercise of their broad

equitable power to open judgments. Kwasnik, 419 Super. Ct. at 188, 615 A.2d at 88. In
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emphasizing the liberality and fairness standard for setting aside defaults, our Supreme Court has
stated:.

The trial of a lawsuit is not a sporting event where the substantive legal issues which
precipitated the action are subordinate to the "rules of the game." A lawsuit is a
judicial process calculated to resolve legal disputes in an orderly and fair fashion. It is
imperative that the fairess of the method by which the resolution is reached not be
open to question. A rule which arbitrarily and automatically requires the termination
of an action in favor of one party and against the other based upon a non-prejudicial
procedural mis-step, ... is inconsistent with the requirement of fairness demanded by
the Pennsylvania Rules of Civil Procedure.

Byard F. Brogan, Inc. v. Holmes Elec. Protect. Co., 501 Pa. 234, 240, 460 A.2d 1093, 1_096 (1983).
Here, the equities lie in Ms. i)efendant's favor. She seeks only to have her day in coﬁrt to

assert her defenses. She had no opportunity to defend against this action because she was not

propetly served with the Statement of Claims. Given the nationwide context of debt buyers

seeking to collect on debts that are not owed as claimed and routinely obtaining default

jlidgments, it would be grossly inequitable for the lower court decision to stand and for Ms.

Defendant to not have the opportunity to defend herself against Plaintiff's claim. See, Holland,

The One Billion Dollar Problem, at 264-272. In fact, in its report on what it called the "broken"

debt collection litigation system, the FTC specifically called on states to take additional steps to
increase consumer participation in debt litigation to help decrease the prevalence of defaul’é
judgments. FTC, Repairing a Broken System, at 20. To that end and to promote equities, the
court should reverse the lower court's denial of Defendant's Petition and remand the case for a
trial on the merits.

VL. RELIEF
For the foregoing reasons, the default judgment entered against Ms. Defendant should be

set aside, and she should be allowed to present her defenses. Ms. Defendant respectfully requests
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that this Honorable Court reverse and vacate the lower court’s decision to deny her Petition to
Open, to vacate the defanlt judgment and any writs of execution and to remand the matter to the

Municipal Court for a trial on the merits. |

Respectfully submitted,

COMMUNITY LEGAL SERVICES, INC.

_8/5/13 By: ‘
Date Kerry E. Smith, Esq.
: Attorney for Defendant-Appellant
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