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PREFACE 
 
This Civil Forfeiture Manual was originally created to train and assist 
volunteer attorneys in Pennsylvania who agreed to represent property 
owners whose homes, cars, or cash were seized by the local police and/or 
for which the District Attorney’s office had filed a petition seeking to forfeit 
the seized property to the government.   
 
The Manual is divided into six sections and includes an appendix with the 
governing statute and sample forms.  Section I describes the historical roots 
of civil forfeiture. Section II describes the modern application of forfeiture in 
Pennsylvania.  Today, civil forfeiture most often occurs in relation to arrests 
and criminal charges for alleged drug offenses.  
 
Sections III and IV discuss the two most common types of matters that 
occur when the police seize property for drug-related offenses.  Section III 
outlines what to do when police seize cash, cars, or other personal property 
and retain possession of the property.  In these cases, the property owner is 
still the legal owner of the seized property and needs to file a court motion 
to obtain the return of the seized property.  In Pennsylvania, this is called a 
“Rule 588 Motion for Return of Property” as the practice is governed by Rule 
588 of the Pennsylvania Rules of Criminal Procedure. In Philadelphia, there 
is a special form, and Local Rule 588 describes this practice in more detail.  
Section III provides guidance for property owners seeking to obtain the 
return of property seized by the police.   

 
The second type of matter is described in Section IV and involves the filing 
by the district attorney’s office or state attorney’s general office of a petition 
for civil forfeiture against a property.  This action is brought in the name of 
the Commonwealth against the property and seeks to permanently eliminate 
the property owner’s rights to the seized property. These cases can involve 
homes, cars, cash, or other personal property.  In these cases, the property 
owner must file a legal response to the petition to contest the forfeiture of 
property to the government.  If the property owner does nothing, the 
government will prevail by default. Section IV describes some of the many 
defenses available to property owners. 
 
It is important to note that the district attorney’s office does not always file a 
civil forfeiture petition for all seized property.  Sometimes, the police seize 
property and the property just remains with the police without any attempt 
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by the government to permanently take ownership of the property.  A 
property owner should protect his or her rights by filing a Rule 588 Motion 
for Return of Property whether or not a civil forfeiture petition is filed by the 
district attorney’s office.  However, if a civil forfeiture action is ultimately 
filed against the property, it is likely that the forfeiture matter will be joined 
procedurally with a pending Rule 588 Motion.  Also, remember that property 
may be seized and a civil forfeiture petition filed against property without 
any criminal charges ever being filed against the property owner, and 
therefore a property owner must take steps to protect his or her property if 
it is seized by the police.  This is why it is very important to obtain the 
assistance of a lawyer, if at all possible. 

Section V, VI, and VII provide additional guidance on how to review docket 
entries in civil forfeiture cases, defend against civil forfeiture petitions, and 
obtain appellate review of an unfavorable forfeiture order.  

Civil forfeiture proceedings are complex matters that can prove to be very 
challenging for property owners who are not represented by a lawyer.  
Property owners who can afford to hire an attorney should do so, and low-
income individuals who cannot afford a lawyer should try to obtain free legal 
assistance from an established organization or volunteer lawyer.  If a 
property owner is unable to obtain a lawyer, he or she should still appear at 
every court listing and attempt to represent his or her interests as best as 
possible.  These actions follow a fairly predictable path and frequently can be 
resolved by negotiation between the district attorney and the property 
owner.  However, whenever possible, counsel should be consulted to ensure 
that full protection of rights, and this manual is intended as a training 
manual for attorneys lacking experience in this subject area.  The Appendix 
to the Manual includes governing statutes and rules and regulations as well 
as standard pleadings to assist attorneys in handling such matters.  

IMPORTANT NOTICE:  This manual is for training and 
informational purposes only; it is not intended to convey legal 
advice in connection with any actual case or legal matter.  It is 
strongly recommended that an individual whose property is the 
subject of a police seizure or a civil forfeiture proceeding consult 
an attorney promptly for legal advice and assistance. 
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I. Introduction to Civil Forfeiture of Private Property  

A. Historical Roots.  
Forfeiture law in the United States has roots in English law, which at 
the time of our nation’s founding authorized three kinds of forfeiture: 
(1) Deodand, whereby property that caused the accidental death of 
an English subject was forfeited to the Crown; (2) Forfeiture of 
Estate, whereby a person convicted of a felony or treason thus 
forfeited all of his property to the Crown; and (3) Statutory 
Forfeiture, whereby property used in violation of customs and 
revenue laws was forfeited to the Crown. See, e.g., Austin v. United 
States, 509 U.S. 602, 611-12 (1993). 

Only statutory forfeiture took hold in the United States. Id. at 613. 
The federal Constitution generally proscribes forfeiture of estate 
resulting from a conviction for treason, U.S. Const. art. III, § 2; and 
federal statutory law prohibits it outright. See, e.g., Calero-Toledo v. 
Pearson Yacht Leasing Co., 416 U.S. 663, 683 (1974). And insofar as 
statutory forfeiture took hold in the United States, it did not see 
widespread use—at least not initially. During the first two centuries 
of the nation’s existence, statutory forfeiture was used principally in 
admiralty and customs cases—as a tool to combat piracy and 
smuggling. See, e.g., Donald J. Boudreaux & A.C. Pritchard, Civil 
Forfeiture and the War on Drugs: Lessons from Economics and 
History, 33 SAN DIEGO L. REV. 79, 96-99 (1996). It was not until the 
nation’s “War on Drugs” in the 1970’s and 1980’s that the use of 
statutory forfeiture became widespread. 

B. Criminal Forfeiture.   
There are two types of forfeiture: Criminal Forfeiture and Civil 
Forfeiture. Criminal forfeiture involves an action brought by 
prosecutors against a person who is criminally responsible for an 
underlying crime to which property is related.  The action is in 
personam, brought directly against the responsible individual.  If the 
person is found guilty of an underlying crime for which forfeiture is 
authorized, property related to the crime may be the subject of 
forfeiture. If the person is found not guilty of the underlying offense, 
the property cannot be subject to criminal forfeiture.  For that reason, 
the guilt or innocence of the person must first be determined before 
the forfeiture determination may go forward. A prosecutor seeking 
criminal forfeiture of property will include a forfeiture count in the 
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criminal indictment, describing the relationship of the offense to the 
property.  Since criminal forfeiture is part of the criminal prosecution 
against the accused, any claim of ownership to the property by 
innocent third parties must await the completion of the criminal 
prosecution.  

C. Civil Forfeiture.   
Civil forfeiture is an action in rem, brought against the offending 
property and not against any individuals.  Accordingly, the guilt or 
innocence of the property owner is not determinative, and property 
owners need not be convicted of, or even charged with, any criminal 
wrongdoing for civil forfeiture to go forward.  This is a hard concept 
for property owners to understand.  Civil forfeiture is based on the 
legal fiction that property—homes, vessels, cars, and even cash—can 
be guilty of wrongdoing and thereby subject to forfeiture to the 
government.  While there are many federal civil forfeiture statutes 
governing a range of subject areas (e.g., cigarettes, gamecocks, 
etc.), civil asset forfeiture became a major weapon in the war on 
drugs with the passage of the federal Comprehensive Drug Abuse 
Prevention and Control Act of 1970.  21 U.S.C. §§ 801-904, 951-957.  

Note that a property can be seized by the police and not returned to 
its owner even without a civil forfeiture petition being filed.  In such 
cases, the property owner must seek the return of the property by 
filing a motion, as discussed in Section III of this Manual.  

D. Federal Civil Asset Forfeiture.  
The federal Comprehensive Drug Abuse Prevention and Control Act 
provides for the forfeiture of controlled substances and conveyances 
used to transport controlled substances, moneys and negotiable 
instruments, and real property used to facilitate violations.  Civil 
asset forfeitures increased enormously when Congress revised the 
federal drug forfeiture program to create this powerful tool in the war 
on drugs. The purpose behind federal drug-related civil forfeiture 
statutes is to take away the cars, boats, airplanes, homes, and cash 
of drug traffickers, while at the same time increasing the resources 
of the seizing agency.  Once seized and forfeited, property may be 
destroyed, retained for official use by the seizing agency, or sold, 
with proceeds from the sale going to law enforcement authorities. On 
the federal level, this means that forfeiture proceeds go to the 
Department of Justice’s Asset Forfeiture Fund or the Department of 
Transportation’s Asset Forfeiture Fund, rather than to the U.S. 
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Treasury.  These programs net huge surpluses each year, and now 
bring in close to five billion dollars annually. 

E. State Forfeiture Laws.  
Many states have adopted their own civil forfeiture laws modeled on 
the Uniform Controlled Substances Act, which is based upon the 
federal act.  In 1988, Pennsylvania enacted the Controlled 
Substances Forfeiture Act [the “Forfeiture Act”], 42 Pa. C.S. §§ 6801-
6802, providing for the forfeiture of property to the Commonwealth 
for violations of the Pennsylvania Controlled Substance, Drug, Device 
and Cosmetic Act.  35 P.S. §§ 780-101 to 780-144. Effective July 1, 
2017, the Pennsylvania legislature repealed this statute and replaced 
it with a revised statute found at 42 Pa. C.S. § 5802, et. seq. The 
Forfeiture Act permits the forfeiture of property, including real 
property, vehicles, and cash, and authorizes district attorneys and 
the state attorney general to utilize forfeited property or derived 
proceeds for law enforcement purposes. Forfeitures are not favored 
in the law, and therefore the Forfeiture Act must be strictly 
construed.  Commonwealth v. One 1993 Pontiac Trans AM, 809 A.2d 
444 (Pa. Cmwlth. 2002). 

F. No Right to Counsel in Pennsylvania Civil Forfeiture 
Proceedings.  
Under current law, there is no right to counsel in civil forfeiture cases 
in Pennsylvania. Pennsylvania’s statutory law does not provide for a 
right to counsel in civil forfeiture cases. And the Pennsylvania 
Supreme Court has held that there is no constitutional right to 
counsel in civil forfeiture cases. Commonwealth v. $9,847.00 U.S. 
Currency, 704 A.2d 612, 613 (Pa. 1997) (holding that the federal 
Constitution does not require the provision of court-appointed 
counsel to indigent claimants in civil forfeiture proceedings). The 
rationale for the Pennsylvania Supreme Court’s holding in $9,847.00 
U.S. Currency was that “civil forfeiture does not implicate a person's 
liberty interest and only implicates a person's property interest.” Id. 
at 613.  Notwithstanding these decisions, there is growing 
momentum for recognition of a right to counsel, especially with 
regard to the civil forfeiture of family homes, in order to satisfy 
minimal due process requirements. The Pennsylvania Supreme 
Court’s opinion in Commonwealth v. 1997 Chevrolet, -- A.3d --, 2017 
WL 2291733 (3d Cir. May 25, 2017), places greater emphasis on the 
need to protect family homes in civil forfeiture proceedings, and at 
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the same time there are legislative initiatives aimed at providing a 
right to counsel when primary residences are at stake.  See 
Pennsylvania HB 1155, Session 2017-18. 

G. Limited Statutory Right to Counsel in Federal Civil 
Forfeiture Proceedings.  
It is important to note, however, that while there is no right to 
counsel in civil forfeiture cases brought under Pennsylvania’s 
Forfeiture Act, there is a statutory right to counsel under limited 
circumstances in federal civil forfeiture proceedings. In federal 
amendments adopted by Congress in 2000, known as the Civil Asset 
Forfeiture Reform Act of 2000 (CAFRA), Congress provided for the 
appointment of counsel for indigent property owners in federal 
proceedings where the primary residence of the indigent property 
owner is subject to civil forfeiture.  18 U.S.C. § 983. 

II. The Pennsylvania Controlled Substances Forfeiture Act 

A. Enactment 

In 1988 Pennsylvania enacted civil legislation authorizing the 
forfeiture of real and personal property for controlled substance 
violations of Pennsylvania’s Controlled Substance, Drug, Device and 
Cosmetic Act [“Drug Act”]. This legislation is known as the Controlled 
Substances Forfeiture Act [“Forfeiture Act”]. 42 Pa. C.S. §§ 6801-
6802.  Effective July 1, 2017, the Pennsylvania legislature repealed 
this statute and replaced it with a revised statute found at 42 Pa. 
C.S. § 5802, et. seq.1  Subject to forfeiture under the Forfeiture Act 
are such items as drugs, drug paraphernalia, drug manufacturing 
materials, conveyances (aircraft, vessels, cars) used to transport 
controlled substances, money or negotiable instruments used or 
obtained in exchange for controlled substances, and firearms used to 
facilitate controlled substance violations. In addition, real property 
(including structures and improvements) and any interest in real 
property may be subject to forfeiture under the Forfeiture Act. 

B. Forfeiture of Private Property Under the Forfeiture Act: 
An Overview  

1. Property Subject to Forfeiture: Section 5802. 
The Forfeiture Act provides that the following “shall be subject to 

 
1  Most of the case law referenced in this manual interprets the prior statute. It remains to 

be seen how changes in the new statute will be interpreted by the courts. 
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forfeiture to the Commonwealth” and that “no property right shall 
exist” therein: 

a. “Real property used or intended to be used to facilitate any 
violation of the [Drug Act], other than a violation of section 
13(a)(16) or (31) of the [Drug Act], including structures or 
other improvements thereon, and including any right, title, 
and interest in the whole or any lot or tract of land and any 
appurtenances or improvements, which is used or intended 
to be used, in any manner or part, to commit, or to facilitate, 
the commission of, a violation of [the Drug Act], and things 
growing on, affixed to and found in the land.” 
§ 5802(6)(i)(C). 

b. “Money, negotiable instruments, securities or other things 
of value furnished or intended to be furnished by any person 
in exchange for a controlled substance in violation of [the 
Drug Act], and all proceeds traceable to such an exchange.” 
§ 5802(6)(i)(A). 

c. “Money, negotiable instruments, securities or other things 
of value used or intended to be used to facilitate any 
violation of [the Drug Act].” § 5802(6)(i)(B). 

d. “[D]rug paraphernalia, controlled substances or other drugs 
which have been manufactured, distributed, dispensed or 
acquired in violation of [the Drug Act].” § 5802(1). 

e. With certain limited exceptions (detailed below), “[a]ll 
conveyances, including aircraft, vehicles or vessels, which 
are used or are intended for use to transport, or in any 
manner to facilitate the transportation, sale, receipt, 
possession or concealment of” any of the following: 
(i) “[D]rug paraphernalia, controlled substances or other 
drugs which have been manufactured, distributed, 
dispensed or acquired in violation of [the Drug Act].” § 5802 
(1). (ii) “[R]aw materials, products and equipment of any 
kind which are used, or intended for use, in manufacturing, 
compounding, processing, delivering, importing or 
exporting any controlled substance or other drug in violation 
of [the Drug Act].” § 5802(2), (4). 

f. “Any firearms . . . which are used or intended for use to 
facilitate a violation of [the Drug Act].” § 5802(7). 
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2. Meaning of the Term “Facilitate” in the Forfeiture Act 

The term “facilitate” as used in the Forfeiture Act means any use 
or intended use of property which makes trafficking in contraband 
less difficult and laborious.  Commonwealth v. Funds in Merrill 
Lynch Account Owned by Peart, 777 A.2d 519 (Pa. Cmwlth. Ct. 
2001).  See also Commonwealth v. One 1979 Lincoln Four Door 
Sedan, 496 A.2d 397 (Pa. Super. Ct. 1985) (noting that a district 
court within the Third Circuit has defined “facilitation” by asking 
whether there was a reasonable ground for belief that the use of 
the property, an automobile, made the sale less difficult and 
allowed it to remain more or less free from obstruction or 
hindrance); United States v. One 1981 Datsun 280ZX, 563 
F.Supp. 470, 473 (E.D. Pa. 1983).    

3. Conveyances NOT Subject to Forfeiture Under the 
Forfeiture Act for Violation of Section 13(a)(31) and 
13(a)(16) of Pennsylvania’s Controlled Substance, Device, 
Drug and Cosmetic Act [the “Drug Act”]. 
The Forfeiture Act does not apply to certain small amounts of 
marijuana where no sales occur.  The statute expressly provides 
that “no conveyance shall be forfeited under [42 Pa. C.S. § 5802] 
for violation of section 13(a)(31) of [the Drug Act].” 42 Pa. C.S. § 
5802(4)(ii). Section 13(a)(31) of the Drug Act makes unlawful the 
following:  

(i) possession of a small amount of marihuana only for personal 
use;  

(ii) the possession of a small amount of marihuana with the 
intent to distribute it but not to sell it; [and]  

(iii) the distribution of a small amount of marihuana but not for 
sale.”  

35 P.S. § 780-113(a)(31). 

For purposes of Section 13(a)(31) of the Drug Act a “small 
amount” of marihuana means (I) thirty grams of marihuana or 
less; or (II) eight grams of hashish or less. Id. 

The Forfeiture Act also expressly prohibits the forfeiture of real 
property for violations of Section 13(a)(16) of the Drug Act.  42 
Pa. C.S. § 5802(6)(i)(C).  This section prohibits “knowingly or 
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intentionally possessing a controlled or counterfeit substance by a 
person not registered…or a practitioner not registered or licensed 
by the appropriate State board, unless the substance was 
obtained directly from, or pursuant to, a valid prescription order 
or order of a practitioner, or except as otherwise authorized” by 
the law. 35 Pa. Stat. Ann. § 780-113(a)(16) (West). 

C. “Common Law Forfeiture” in Pennsylvania

“Common law forfeiture” is the forfeiture of private property to the
government in the absence of a statute that specifically authorizes
such forfeiture.  At times, prosecutors have brought forfeiture actions
in the absence of any statutory authorization.  This has led to debate
over whether such forfeiture actions—known as common law
forfeiture actions—exist in Pennsylvania. In Commonwealth v. Irland,
the Commonwealth Court addressed this question.  153 A.3d 469,
471 (Pa. Commw. Ct. Jan 13, 2017). There, the Commonwealth
Court held as follows:

 “[C]ommon law forfeiture does not exist in Pennsylvania[.]” Id. at
486 (emphasis added).

 “[A]bsent a statute that specifically authorizes the forfeiture of
property, the Commonwealth and the courts have no authority to
seek and order forfeiture of [property].” Id. at 471.

The Pennsylvania Supreme Court has not reviewed this decision. 

III. Seizure of Property; Motions for Return of Seized Property
A. Seizure of Money and Personal Property: Section 5803(b)

The Forfeiture Act provides the following with respect to the seizure
of money and personal property:

Property subject to forfeiture may be seized by a law enforcement 
authority if any of the following apply: 

(1) the seizure is incident to an arrest or a search under a
search warrant or inspection under an administrative
inspection warrant and there is reason to believe the property
is subject to forfeiture;

(2) the property subject to seizure has been the subject of a
prior judgment in favor of the Commonwealth in a criminal
injunction or forfeiture proceeding under [the Forfeiture Act];
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(3)  there is probable cause to believe that the property is 
dangerous to health and safety and exigencies are likely to 
result in the destruction or removal of the property or in the 
property otherwise being made unavailable for the forfeitures;  

(4)  there is probable cause to believe that the property 
has been used or is intended to be used in violation of 
[the Drug Act], or another offense for which forfeiture is 
expressly authorized as a sanction;  

(5)   there is a warrant issued by a court . . . with appropriate 
jurisdiction; or 

(6)  there is probable cause to believe that the property is 
subject to forfeiture and exigencies are likely to result in the 
destruction or removal of the property. 

§ 5803(b). 

B. Seizure of Real Property: Section 5803(b.1) 

The Forfeiture Act provides the following with respect to real 
property: 
 

“[R]eal property subject to forfeiture shall not be seized before 
the entry of an order of forfeiture and the owners or occupants of 
the real property shall not be evicted from or otherwise deprived 
of the use and enjoyment of real property that is the subject of a 
pending forfeiture action.” § 5803(b.1) (emphasis added). 

 
However, real property may be seized before the entry of a forfeiture 
order if the district attorney or the Attorney General notifies the court 
that it intends to seize the property before a trial, and the court does 
one of two things: (A) authorizes the seizure after giving the property 
owner notice and a hearing in which he has “a meaningful opportunity 
to be heard,” or (B) makes an ex parte determination that the 
property may be seized without prior notice and an opportunity for 
the property owner to be heard because “there is probable cause to 
believe that a nexus exists between the property and the criminal 
activity” and that “exigent circumstances” exist 42 Pa. C.S. § 
5803(b.1)(2).  If the court authorizes a seizure of real property 
without first entering an order of forfeiture, then the property owner 
is entitled to a “prompt postseizure hearing” at which he or she will 
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have “an opportunity to contest the Commonwealth’s continuing 
custody of the property.” 42 Pa. C.S. § 5803(b.1)(4). 

 
C. Ex Parte Seizure of Private Property 

Under prior practice, courts have found that ex parte seizure of 
personal property subject to civil forfeiture may—but does not 
necessarily—violate due process of law. See Calero-Toledo v. Pearson 
Yacht Leasing Co., 416 U.S. 663, 677 (1974). The government may 
seize personal property subject to civil forfeiture without providing 
prior notice or a hearing to the property owner, provided that there 
is probable cause to believe that the personal property at issue is 
subject to civil forfeiture under applicable law. See United States v. 
James Daniel Good Real Property, 510 U.S. 43, 49 (1993); cf. One 
1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 699 (1965). 

However, there are strict constitutional (due process) limitations on 
the ex parte seizure of real property. Good Real Property, 510 U.S. 
at 61-62. “Unless exigent circumstances are present, 
[constitutional due process] requires the [g]overnment to afford 
notice and a meaningful opportunity to be heard before seizing real 
property subject to civil forfeiture.” Id. at 62. And “[t]o establish 
exigent circumstances, the [g]overnment must show that less 
restrictive measures—i.e., a lis pendens, restraining order, or bond—
would not suffice to protect the [g]overnment's interests in 
preventing the sale, destruction, or continued unlawful use of the real 
property.” Id. Section 5803(b.1) described above also reflects this 
due process limitation on law enforcement’s ability to seize real 
property. § 5803(b.1)(1)-(2). 

Note: The Sourovelis Litigation in the District Court for the 
Eastern District of Pennsylvania 

In Philadelphia County, the District Attorney’s practice of seizing 
homes without a prior hearing was challenged on due process 
grounds in a federal class action. The action was filed in the U.S. 
District Court for the Eastern District of Pennsylvania and docketed as 
Sourovelis v. City of Philadelphia, No. 14-4687 (E.D. Pa. docketed 
August 11, 2014). 

On November 4, 2015, the District Court approved a partial 
settlement agreement submitted by the Sourovelis parties 
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(the “Sourovelis Settlement”). The key terms of the Sourovelis 
Settlement are as follows: 

1. The “City of Philadelphia, [the] Mayor, . . . [the] Police
Commissioner, . . . the Philadelphia District Attorney's Office[,]
and [the] District Attorney [collectively, “the City”] cannot seek
an ex parte ‘seize and seal’ order against real property under the
[Forfeiture Act], except when all of the following circumstances
are met:

i. “prior approval of the application from a person specifically
designated . . . by the Philadelphia District Attorney's Office
before it is submitted to the Court of Common Pleas of
Philadelphia County;

ii. “specific, particularized, and credible facts demonstrating that
exigent circumstances exist under United States v. James
Daniel Good Real Property, 510 U.S. 43 (1993);2 and

iii. “specific, particularized, and credible facts demonstrating that
less restrictive measures are insufficient to protect the
Commonwealth's interests in preventing the sale, destruction,
or continued unlawful use of the real property and that
providing notice would jeopardize this interest.”

2 The Sourovelis Settlement defines “exigent circumstances” as follows: “Exigent 
circumstances include, but are not limited to, persistent illegal activity occurring at 
the property, after, on multiple occasions, (1) arrests have been made or search 
warrants have been executed, and (2) contraband has been discovered at the 
property during those arrests or executions of search warrants.” (continued . . . .) 
Sourovelis v. City of Philadelphia, 2015 WL 12806512, at *3 (E.D. Pa. Nov. 4, 2015). 
The Sourovelis Settlement also sets forth two qualifications regarding the scope of 
this definition: (1) “[T]he mere fact that law enforcement observed controlled 
substances present at a property, that law enforcement observed controlled 
substances being sold or distributed at a property, that a property was purchased with 
criminal proceeds, or that a property is considered deteriorated does not constitute 
exigent circumstances.” (2) “[C]onclusory allegations are insufficient to establish 
exigent circumstances and merely attaching a copy of any police report concerning 
the alleged criminal activity that serves as the predicate for civil forfeiture is 
insufficient to establish exigent circumstances.” Id.  
Moreover, Section 5803 of the Forfeiture Act explains that “exigent circumstances” 
are only present where “less restrictive measures, such as a lis pendens, temporary 
restraining order or security bond, would not suffice” to prevent “the sale, destruction 
or continued unlawful use of the real property.”  42 Pa. C.S. § 5803(b.1)(3).  
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Sourovelis v. City of Philadelphia, 2015 WL 12806512, at *3 (E.D. 
Pa. Nov. 4, 2015). 

2. The City may enter into “unsealing agreements” and “settlement 
agreements” with homeowners;3 provided that an unsealing 
agreement or settlement agreement MAY NOT contain any of the 
following conditions: 

i. “a prospective waiver of statutory or constitutional defenses or 
claims in any future [forfeiture] proceedings, including any 
condition providing for ‘automatic forfeiture’”; 

ii. a restriction on “access to the property by any relative, defined 
to include up to fifth-degree relatives”; 

iii. a restriction on “access to the property by any non-relative, 
unless the non-relative has been convicted of distributing 
illegal controlled substances”; 

iv. a grant of power to the Commonwealth “to review, approve, or 
reject prospective lessees, tenants, buyers, residents, or 
transferees of the property.” 

Sourovelis, 2015 WL 12806512, at *3. 

D. Return of Seized Property; In General 
It is common for law enforcement authorities to seize property alleged 
to be connected to a crime, especially cars and cash, and to refuse to 
return them to the property owner even in the absence of the filing of a 
civil forfeiture petition.  This places a burden upon the property owner 
to take necessary and timely steps to seek the return of their 
property.Pennsylvania law provides no statutory authority for the 
automatic return of seized property back to the owner. E.g., 
Commonwealth v. Allen, 107 A.3d 709, 718 (Pa. 2014) (“[I]t is apparent 
that there is no authority to support automatic return [of seized 
property].”) As a result, it appears that the police may seize cars or 
cash, for example, and retain them in their possession without filing a 
civil forfeiture petition or returning them to the rightful owner. If the 
prosecutor does not voluntarily return seized property, the owner must 
file a timely motion in court to obtain return of seized property. E.g., 

 
3 In an “unsealing agreement,” the City agrees that a homeowner whose home has 

been seized and sealed under the CSFA may re-enter his or her home after the “seize 
and seal” order has been lifted. In a “settlement agreement,” the City agrees to 
withdraw a previously filed forfeiture petition. 
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Allen, at 716-18.  To do so, the owner must follow the procedure for 
filing a motion for return of property set forth in Section 5806 of the 
Forfeiture Act. See 42 Pa. C.S. § 5806. Otherwise, the seized property 
may remain in the government’s custody and the owner may lose his or 
her right to obtain its return. E.g., Allen, at 716-18. 

Notably, however, the Forfeiture Act provides a post-acquittal 
presumption.  In cases where an owner is acquitted of all related crimes 
which authorize forfeiture, a rebuttable presumption is created that the 
property was lawfully used or possessed by the claimant.  In these 
cases, the owner of the property is entitled to a hearing under § 5806 
(described below).  It should be noted that “acquittal” does not include 
plea agreements, acceptance of ARD, or any other form of preliminary 
disposition.  42 Pa. C.S. § 5805(m). 

1. Forfeiture Act: Motion for Return of Property under § 5806. 
Effective July 1, 2017, the Pennsylvania legislature added 
provisions to the Forfeiture Act addressing the procedure for 
obtaining the return of seized property.  42 Pa. C.S. § 5806.  To 
obtain the return of seized property, an individual who believes 
that he or she is entitled to lawful possession of the property may 
file a motion in the court of common pleas in the judicial district 
where the property is located, and serve a copy of that motion on 
the Commonwealth.  42 Pa. C.S. § 5806(a)(1)-(2). 
 

2. Contents of Motion. 

A motion for the return of seized property should contain the basic 
information related to a seizure of property.  It should describe 
“the nature and extent of the movant’s right, title or interest in 
the property,” as well as the “time and circumstance of the 
movant’s acquisition of the right, title or interest in the property.”  
It should also include any additional facts supporting the movant’s 
claim, including: (i) a description of the property seized; (ii) a 
statement of the time and place where the property was seized, if 
known; (iii) the owner, if known; and (iv) the person in 
possession, if known.  42 Pa. C.S. § 5806(b)(2).  
 
In addition to providing the basic information related to the 
property and seizure (listed above), the movant must also identify 
the relief sought, which may include: (i) return of the property; 
(ii) reimbursement for the movant’s legal interest in the property; 
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(iii) severance of the movant’s property from the forfeited 
property; and (iv) any relief the court deems appropriate and just.  
42 Pa. C.S. § 5806(b)(3). 

 

E. Criminal Rule 588: Motion for Return of Property 

1. In General.  
To obtain the return of seized property, an individual who believes 
that he or she is entitled to lawful possession of the property must 
timely file a Rule 588 Motion for Return of Property in the court of 
common pleas for the judicial district in which the property was 
seized. PA. R. CRIM. P. 588(A); see Allen, 107 A.3d at 716-18.  A 
Rule 588 motion refers to Rule 588 of the Pennsylvania Rules of 
Criminal Procedure, which provides the method for requesting a 
court to return seized property. A Rule 588 motion is the proper 
method to obtain the return of seized property regardless of 
whether the Commonwealth files criminal charges or files a 
forfeiture petition against the seized property. E.g., 
Commonwealth v. Johnson, 931 A.2d 781, 783 (Pa. Commw. Ct. 
2007) (“[M]otions to secure the return of property seized by police 
are initiated pursuant to Pa. R. Crim. P. 588.”). 

2. Contents of Motion. 
A Rule 588 motion for return of property should contain the basic 
information relating to the seizure of property. It should include 
the name and address of the movant, the date of the seizure, the 
place of the seizure, a description of the property seized, the 
movant’s relationship to the seized property, the property receipt 
number provided by the police (and a copy of the property receipt, 
if available), whether criminal charges were filed, the reason for 
requesting the return of the property, and the exact sum or 
property sought to be returned. The motion must be signed by the 
movant and the statements in the motion verified to be true and 
correct subject to the penalties of 18 Pa. C.S. § 4904 relating to 
unsworn falsification to authorities.  In light of this unsworn 
verification, the motion does not need to be notarized. 

A Rule 588 motion may be joined with a motion to suppress 
evidence under Rule 581 of the Pennsylvania Rules of Criminal 
Procedure, but note that they are separate motions and should 
not be confused. 
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If a Rule 588 motion is granted by the court, the property will be 
returned unless the court should determine that the property is 
contraband (in other words, the property is by its nature illegal, 
such as illicit drugs).  In such a case, the court may order the 
property to be forfeited.  

3. Time Requirements for Filing Rule 588 Motion.  
There are important time requirements that apply to Rule 588 
motions.  The Pennsylvania Supreme Court has ruled that a 
person accused of a crime must file a motion for return of property 
during the pendency of his criminal proceedings or within 30 days 
following the disposition of the criminal charges; otherwise, the 
right to request the return of property from the court will be 
waived.  See Allen, 107 A.3d at 717. “It is the search and seizure 
of the property . . . [not the criminal trial] . . . that triggers the 
ability to seek return of the seized property.” Id.  The Pennsylvania 
Supreme Court has not ruled on the time requirements for filing a 
Rule 588 motion when it is a third-party claim for the return of 
seized property.  In Allen, the Court expressly limited its holding 
to the facts of the case before it; namely, when a party to the 
underlying criminal proceeding seeks the return of seized property 
in connection to that criminal proceeding. Id. at 717 n.10.  
Therefore, it remains unclear whether there is any time 
requirement for the filing of a Rule 588 motion by a property 
owner whose property is seized by the police and is never accused 
of a crime.  Nonetheless, it is advisable to file a Rule 588 motion 
as quickly as possible following the seizure of property by the 
police. 

4. Sample Rule 588 Motion: Philadelphia County. 

a. In General: Rule 588 Motions in Philadelphia County.  
 

On August 11, 2016, Philadelphia County adopted a new local Rule 
588 of the Philadelphia Rules of Criminal Procedure to supplement 
Pennsylvania Rule 588 of the Pennsylvania Rules of Criminal 
Procedure.  See Administrative Order No. 02 of 2016 issued by 
Judge Jacqueline F. Allen, Administrative Judge, Trial Division of 
the Court of Common Pleas, Philadelphia County, available at 
http://www.courts.phila.gov/pdf/regs/2016/cp-aj-ad-02-
2016.pdf, and included in the Appendix to this Manual.  

http://www.courts.phila.gov/pdf/regs/2016/cp-aj-ad-02-2016.pdf
http://www.courts.phila.gov/pdf/regs/2016/cp-aj-ad-02-2016.pdf
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Under this local rule, the aggrieved person does not have to wait 
for criminal charges to be filed, and the relief sought may be the 
temporary return of the property (pending the disposition of the 
criminal case) or the permanent return of the property.  Even if 
criminal charges are not filed, a motion under Rule 588 should be 
filed to obtain a return of seized property.  Under current law, 
there is no right to have an attorney appointed at public expense 
in connection with a motion for return of property.  A low-income 
person may represent him or herself, seek free legal assistance 
from a nonprofit organization, or hire an attorney.  

In Philadelphia, if criminal charges have been filed against the 
owner of the property or person in possession of the property, the 
motion will be assigned the CPCMS number assigned to the 
criminal case.  If no criminal charges have been brought, the 
motion will be assigned a Miscellaneous Docket number.  

Under Administrative Order No. 02 of 2016, Philadelphia County 
has adopted a standard form for filing a Motion for Return of 
Property, which is available online at : 
https://www.courts.phila.gov/pdf/forms/criminal/Motion-for-
Return-of-Property-Packet.pdf and is attached to the manual in 
the Appendix. In addition to the previously described identifying 
information related to the seizure, the form asks whether the 
movant requests a prompt hearing to obtain the return of seized 
property, or whether the movant is filing the motion to preserve 
the right to request the return of the seized property at a later 
date. The latter option may be appropriate where there are 
pending criminal charges and the movant wants to preserve the 
timeliness of the motion but does not want to jeopardize his or 
her rights relating to the defense of those criminal charges. 

b. Procedure for Filing a Rule 588 Motion in Philadelphia 
County. 

i. The standard form cited above requires you to provide 
identifying information about yourself, describe the property 
seized, and provide a specific reason for requesting the 
return of the property. You will be required to sign the 
motion and verify the truthfulness of the statements under 
penalty of perjury (statements are subject to the penalties 
of 18 Pa. C.S. § 4904 relating to unsworn falsification to 
authorities). When completed, the Rule 588 Motion for 

https://www.courts.phila.gov/pdf/forms/criminal/Motion-for-Return-of-Property-Packet.pdf
https://www.courts.phila.gov/pdf/forms/criminal/Motion-for-Return-of-Property-Packet.pdf
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Return of Property should be filed at the Office of Judicial 
Records via the Motion Counter on the second floor of the 
Criminal Justice Center. When facing the cut-outs on the 
Second Floor, it is the cut-out on your left. There is a filing 
fee of $12.50 (as of May 2017).  Note that the filing office 
may require you to file a separate Rule 588 motion for each 
property receipt you have.  You may be able to file the 
motion IFP (in forma pauperis) and ask the court to waive 
the filing fee, but that may delay the actual filing and so be 
careful to observe any time requirements for filing. 

ii. You should attach a copy of the Police Property Receipt to 
the Rule 588 Motion. If you do not have a copy of the 
Property Receipt but know the Police Property Receipt 
Number, you should be certain to put that number in the 
Motion.  

iii. Under Rule 588, you are required to serve a copy of the filed 
Motion on the Commonwealth through the District 
Attorney’s Office, and an affidavit of service should be 
attached to the filing.  However, the District Attorney’s 
Office has agreed to accept service of the Motion directly 
from the Office of Judicial Records, and therefore you should 
just bring an additional copy of the Motion with you at the 
time of filing so that the Office of Judicial Records can accept 
the copy and serve the District Attorney’s office for you.  [If 
the property has been seized by state police authorities, 
rather than by the Philadelphia Police, the Commonwealth 
should be served through the Pennsylvania Attorney 
General’s office.  The Pennsylvania Attorney General’s office 
has also agreed to accept service directly from the Office of 
Judicial Records and therefore an additional copy should be 
brought to the Office of Judicial Records at the time of 
filing]. 

iv. You may also file a motion to suppress evidence under 
Criminal Rule 581 along with your Motion for Return of 
Property, if appropriate. 

v. When the court schedules a hearing date, you must attend 
and be prepared to prove to the court that you are entitled 
to the return of your property (either temporarily or 
permanently).  Failure to appear may result in your Motion 
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being dismissed or denied. 

vi. In Philadelphia, the case will usually be listed at 8:00 a.m. 
at the Criminal Justice Center.   At 8:30 a.m. a trial 
commissioner will take the bench, deliver an explanatory 
statement, and then engage in a call of the list. There is no 
judge at the outset while the trial commissioner manages 
the court list. The presiding judge will usually take the bench 
later after the call of the list is completed and will hear any 
motions or other matters requiring court orders or rulings.   

A property owner of real property arriving at the courtroom 
should check in with the clerk of the court.  When the 
assistant district attorney assigned to that case arrives, he 
or she will generally discuss the status of the case with the 
property owner or his or her counsel if the owner is 
represented. 

vii. The presiding judge assigned to the motion may require that 
an Answer be filed to the motion.  In Philadelphia County, 
an answer is typically not required. This allows the assistant 
district attorney to propound interrogatories to the claimant 
at their first appearance, often promising that the property 
may be recoverable that same day if the interrogatories are 
completed on the spot.  Counsel should weigh whether time 
permits a complete and appropriate response to the 
interrogatories, including appropriate objections, on the 
spot in court that day.  For guidance on responding to 
interrogatories, see Section VI(B)(3).   

viii. Following completion of interrogatories, there will usually be 
an opportunity to negotiate with the assistant district 
attorney for the return of property prior to the presiding 
judge actually hearing the motion. Upon settlement, a 
simple order is presented to the presiding judge to approve 
the unopposed grant of the motion for return of property. 

ix. If the Motion is granted by the Court, you should arrange 
with the Forfeiture Unit of the District Attorney’s office for 
the return of your property.  (Note that with your order 
granting return of your property you may still be required 
to make multiple stops at City Hall and/or Police 
Headquarters in order to actually obtain your property). 
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 The forfeiture unit of the Philadelphia DA’s office (Public 
Nuisance Task Force Unit) is located at Three South Penn 
Square, Corner of Juniper and South Penn Square, 
Philadelphia, PA 19107-3499, (215) 686-8000. 

 If the property was seized by state police authorities, you 
should arrange for the return of your property by contacting 
the Office of the Pennsylvania Attorney General, Asset 
Forfeiture and Money Laundering Section, 7801 Essington 
Avenue, Philadelphia, PA 19153, at (215) 937-1346. 

 
5. Sample Rule 588 Motion: Outside of Philadelphia County.  

The Lehigh County Law Library has prepared a sample, one-page 
form for the Return of Tangible Evidence or Property. The sample 
form is provided in the appendix for convenience only; it is not 
intended to be legal advice and should not be treated as such.  
The form can be downloaded at the following web address: 
www.lccpa.org/pathfinder/ReturnTangibleEvidencePropertyPathfi
nder.pdf.   

6. Important Practice Tips.  

There are important issues to consider when seeking the return of 
property that is seized by the police. Two such issues are as 
follows: 

i. Statements made in a Rule 588 Motion are under oath and may 
be used against the person filing the motion. Therefore, a person 
whose property is seized may want to consult an attorney before 
filing a motion for return of property, especially if criminal charges 
have been filed, or are likely to be filed, against the person filing 
the motion for return of property.   

ii. If a car (or other property requiring third-party storage) is 
seized, the prosecutor may attempt to charge the owner storage 
fees for each day that the car or other property remains in third-
party storage.  In Philadelphia, it has been the practice of the 
District Attorney’s office to stop assessing storage fees upon the 
filing of a Rule 588 motion. Therefore, the Philadelphia DA has 
required that a car owner pay storage fees from the date of the 
seizure of a car until the date that a Rule 588 motion is filed with 
the court.  Once the motion is filed, the DA stops assessing storage 
fees against the owner.  Since daily storage fees can be 

http://www.lccpa.org/pathfinder/ReturnTangibleEvidencePropertyPathfinder.pdf
http://www.lccpa.org/pathfinder/ReturnTangibleEvidencePropertyPathfinder.pdf


 

 
 

21 

substantial, there is a direct financial benefit in filing a Rule 588 
motion as quickly as possible after a vehicle seizure occurs. Of 
course, whether a movant is required to pay any storage fees at 
all is a matter for negotiation with the prosecutor and ultimately, 
if no agreement is reached, an issue to be decided by the court.  

7. Burden of Proof at a Return of Property Hearing 
A party seeking return of seized property has the burden to prove 
by a preponderance of the evidence that he or she is entitled to 
lawful possession of the property at issue. Commonwealth v. 
Wolfgang, 97 A.3d 1274, 1279 (Pa. Commw. Ct. 2014); 
Commonwealth v. Morelli, 55 A.3d 177, 180 (Pa. Commw Ct. 
2012). The movant bears the initial burden of coming forth with 
evidence of lawful entitlement to possession of the property. In re 
Firearms, Eleven, 922 A.2d 906, 912 (Pa. Super. Ct. 2007). A 
motion for return of property should be granted where the movant 
has presented the common pleas court with credible evidence of 
ownership of or entitlement to the property that is the subject of 
the motion. Commonwealth v. Janda, 14 A.3d 147, 167 
(Pa. Super. Ct. 2011).  

Once the moving party meets the initial burden of establishing 
entitlement to lawful possession of the property, the 
Commonwealth must prove by a preponderance of evidence that 
that property is contraband per se or derivative contraband. 
Commonwealth v. Crespo, 884 A.2d 960 (Pa. Commw. Ct. 2005).  

 Contraband per se is property the mere possession of which is 
unlawful, such as heroin or other illegal drugs. Commowealth 
v. One 2001 Toyota Camry, 894 A.2d 207, 210 (Pa. Commw. 
Ct. 2006) overruled on other grounds by Commonwealth v. 
Irland, 153 A.3d 469 (Pa. Commw. Ct. 2017). An unregistered 
handgun is not contraband per se. See, e.g., City of Cleveland 
v. Fulton, 898 N.E.2d 983, 988-89 (Ohio Ct. App. 2008). 

 Derivative contraband is property that is innocent by itself but 
which is used in perpetration of an unlawful act, such as a car 
that is used to transport illegal goods. See Wolfgang, 97 A.3d 
at 1279. Firearms used in the perpetration of an unlawful act 
constitute derivative contraband. In re Firearms, Eleven, 922 
A.2d 906, 911 (Pa. Super. Ct. 2007). 

When there are disputed issues of fact, the common pleas court 



 

 
 

22 

must hold an evidentiary hearing. Commonwealth v. Howard, 931 
A.2d 129 (Pa. Commw. Ct. 2007). See also Commonwealth v. 
$4,522.00 U.S. Currency, 2015 WL 5436833, at *2 (Pa. Commw. 
Ct. Apr. 14, 2015) (unreported panel decision).[**] 

Review of a trial court's decision on a petition for return of 
property is limited to examining whether the findings of fact were 
supported by competent evidence and whether the trial court 
abused its discretion or committed legal error.  Commonwealth v. 
Johnson, 931 A.2d 781, 783 n. 2 (Pa. Commw. Ct. 2007). 

IV. Commencement of a Civil Forfeiture Action 
A. How a Civil Forfeiture Action is Commenced; Nature of Action 

1. A Civil Forfeiture Action is Commenced by the 
Government’s Filing of a Forfeiture Petition. 

Following the government’s seizure of property under the 
Forfeiture Act, the government may—but is not required to—
commence a civil forfeiture action by filing a forfeiture petition 
against the seized property in the court of common pleas for the 
jurisdiction in which the property is seized or located. 42 Pa. C.S. 
§ 5805(a); see, e.g., Commonwealth v. Smith, 757 A.2d 354, 358 
(Pa. 2000) (“[B]oth the [Forfeiture Act] and case law make clear 
that it is improper to award forfeiture unless a request for such 
forfeiture has been ‘duly made’.” (citing 42 Pa. C.S. § 6802(a) 
(replaced by 42 Pa. C.S. § 5805(a) on July 1, 2017)).  

The government’s seizure of property does not automatically 
initiate a civil forfeiture action against that property. See, e.g., 
Commonwealth v. Pomerantz, 573 A.2d 1149, 1150-52 
(Pa. Super. Ct. 1989). Similarly, a court’s denial of a Rule 588 
motion for return of seized property does not automatically initiate 
a civil forfeiture action against the seized property. See id. 

2. A Civil Forfeiture Action is a Civil, In Rem Proceeding 

The Forfeiture Act provides that “proceedings for the forfeiture or 
condemnation of property, the sale of which is provided for in [the 
Forfeiture Act], shall be in rem, in which the Commonwealth shall 
be the plaintiff and the property the defendant.” 42 Pa. C.S. 
§ 5805(a). See also Commonwealth v. Black 2009 Ford Mustang, 
125 A.3d 493, 498 (Pa. Commw. Ct. 2015) (“[A] [forfeiture] 
proceeding under the [Forfeiture Act] is a civil, in rem 
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proceeding.”).  [In Philadelphia County practice, a local court 
administrative order refers to the government as the “petitioner”, 
the property as the “respondent”, and the person asserting a claim 
in defense of his or her legal interest in the property as the 
“claimant”.  See Philadelphia Court Administrative Order 02 of 
2016 in the Appendix.  

B. Time for Commencement of a Civil Forfeiture Action 

Pennsylvania statutory law provides a two-year statute of limitation 
period for the commencement of “[a]n action upon a statute for a 
civil penalty or forfeiture”. 42 Pa. C.S. § 5524(5); see Allen, 107 A.3d 
at 715. If the government files a forfeiture petition more than two 
years after the seizure of property, the petition is subject to dismissal 
upon assertion of a statute of limitation defense. See, e.g., Allen, 107 
A.3d at 715. 

C. In addition, where property subject to civil forfeiture under 
the Forfeiture Act is seized without process, the government 
must commence civil forfeiture proceedings against that 
property ”as soon as feasible.” 42 Pa. C.S. § 5803(c).4 Time 
to Respond to a Forfeiture Petition: Filing an Answer or Motion 
to Stay  

A property owner must respond to the forfeiture petition by filing an 
answer within 30 days of service of the forfeiture petition. § 
5805(a)(2)(i). Alternatively, if a claimant has been criminally 
charged in a case associated with the forfeiture matter, that claimant 
may instead file a motion to stay the civil forfeiture proceedings prior 
to filing an answer to the forfeiture petition. § 5805(a)(2)(ii)(A) (“If 
the motion is properly filed, it shall be granted.”) The claimant then 
has 30 days from the date the stay is lifted to file an answer. § 
5805(a)(2)(ii)(B). 

 

 
4  Under prior practice, the government was required to commence civil forfeiture 

proceedings against seized property “forthwith.” § 6801(c) (repealed on July 1, 2017). In 
this context, “forthwith” meant “within a reasonable period of time” and without prejudicial 
delay to the property owner. Smith, 757 A.2d at 358. Under this provision, it could be 
argued that a forfeiture petition that was filed after delay and with prejudice to the 
property owner was subject to dismissal even if it was filed within the two-year limitations 
period. 

 



 

 
 

24 

D. Contents of Forfeiture Petition 

The Forfeiture Act provides that a forfeiture petition must be “verified 
by oath or affirmation of an officer,” 42 Pa. C.S. § 5805(a), and must 
contain the following information: 

(1) A description of the property actually seized or constructively 
seized, including, but is not limited to, if known, the address of 
any real property, the exact dollar amount of any United States 
currency, or the approximate value of any negotiable instrument 
or security and the make, model, year and license plate number 
of any vehicle; 

(2) A statement of the time and place where seized; 

(3) The owner, if known; 

(4) The person or persons in possession at the time of seizure, if 
known; 

(5) An allegation that the property is subject to forfeiture 
[under the Forfeiture Act] and an averment of material facts 
supporting the forfeiture action; 

(6) A prayer for an order of forfeiture that the property be 
adjudged forfeited to the Commonwealth unless cause be shown 
to the contrary.  

§ 5805(a)(1). 

In Philadelphia County, a civil forfeiture proceeding begins with the 
filing of a forfeiture petition with the Office of Judicial Records, 
Criminal Section.  The petition should be electronically filed as 
provided in Philadelphia Criminal Rule 576, however the Office of 
Judicial Records will accept a paper filing at the Motion Counter 
located on the second floor of the Criminal Justice Center. When 
facing the cut-outs on the Second Floor, it is the cut-out on your left. 
See Philadelphia (First Judicial District) General Court Regulation No. 
02 of 2016, available online at 
https://www.courts.phila.gov/pdf/regs/2016/GCR-02-2016.pdf and 
included in this Manual in the Appendix. 

Philadelphia General Court Regulation No. 02 of 2016 specifically 
requires that the Petition contain the following: 

https://www.courts.phila.gov/pdf/regs/2016/GCR-02-2016.pdf
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(a) A description of the property seized or subject to 
forfeiture. 
 
(b) A statement of the time and place where seized, as 
applicable. 

 
(c) The owner, if known. 

 
(d) The person or persons in possession, if known.  
 
(e) The related Offense Tracking Number (OTN), CPCMS  
criminal case number, and the criminal complaint, if applicable.  
 
(f) The Property Receipt which describes the property seized. 
 
(g) The Philadelphia Tracking Number (PID) of the claimant, if 
issued.  
 
(h) The Philadelphia Police Department District Control number 
(DC#) associated with  the seizure of the subject property, if one 
exists. 
 
(i)  An allegation that the property is subject to forfeiture 
pursuant to section [5802] (relating to controlled substances 
forfeiture) . . . .and an averment of material facts upon which 
the forfeiture action is based. 
 
(j) A prayer for an order of forfeiture that the property be 
adjudged forfeited to the Commonwealth and sold according to 
law, unless cause be shown to the contrary. 
 
(k) A verification pursuant to Pa.R.C.P. No. 1024 signed by the 
attorney for the Commonwealth.  

 
E. Service of Process in Civil Forfeiture Proceedings 

1. Service of Process; In General 
Where the government files a civil forfeiture petition, it must serve 
a copy of the forfeiture petition “personally or by certified mail” 
on the owner, if known, and on each person in possession at the 
time of seizure. 42 Pa. C.S. § 5805(b). This copy of the forfeiture 
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petition must be “signed by the Attorney General, deputy attorney 
general, district attorney, deputy district attorney or assistant 
district attorney” and contain “accurate contact information for the 
signatory.” Id. Further, the copy must include the following notice: 

To the claimant of within described property: You are 
required to file an answer to this petition, setting forth your 
title in, and right to possession of, said property within 30 
days from the service hereof, and you are also notified that, 
if you fail to file the answer, a decree of forfeiture and 
condemnation will be entered against said property. 

Id. 

The Commonwealth Court has held that this notice must include 
the “notice of right to be represented by counsel provision found 
in [PA. R. CIV. P. 1018.1(b)] . . . .” Commonwealth v. 2338 N. 
Beechwood St., 134 A.3d 507, 517 (Pa. Commw. Ct. 2016). 

The Forfeiture Act also provides for substitute notice 
(by publication) in the event “the owner of the [seized] property 
is unknown, there was no person in possession of the property 
when seized or if the owner or each person in possession at the 
time of the seizure cannot be personally served or located within 
the jurisdiction of the court . . . .”  42 Pa. C.S. § 5805(c). Notice 
of the petition must be in the form of an advertisement in at least 
one newspaper of general circulation published in the county 
where the property was seized. Id. 

Importantly, Section 5805(d.1) of the Forfeiture Act also requires 
that the Commonwealth file “proof of notice” with the court.  The 
Commonwealth must file proof of notice regardless of how service 
occurs.  The court may not grant a forfeiture petition unless there 
is proof that the notice requirements under the Forfeiture Act have 
been met. 42 Pa. C.S. § 5805(d.1). Under prior practice, proof of 
notice was not required. 

Finally, 42 Pa. C.S. § 5805(e) provides for waiver of notice 
(and default judgment) in certain circumstances: “The notice 
provisions of [§ 5805] shall be automatically waived if the owner 
[of the seized property], without good cause, fails to appear in 
court in response to a subpoena and a bench warrant is issued on 
the underlying criminal charges [if any]. If good cause has not 
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been demonstrated, the Commonwealth may move for default 
judgment.” § 5805(e). 

2. Service of Process; Procedural Requirements Specific to 
Philadelphia County 
Philadelphia (First Judicial District) General Court Regulation No. 
02 of 2016 provides that a forfeiture petition shall be served on 
the owner of the property or upon the person(s) in possession of 
the property at the time of seizure.  Service shall be by personal 
service or by certified mail. 

General Court Regulation No. 02 of 2016 provides that if the owner 
or person in possession at the time of seizure cannot be personally 
served or located within the jurisdiction of the court, as 
determined in [42 Pa.C.S. § 5805(d)], notice shall be by 
publication through an advertisement in only one newspaper of 
general circulation published in the county where the property was 
seized, once a week for two successive weeks.  No other 
advertisement is required accordingly to the Philadelphia Court 
Regulation, notwithstanding any other law to the contrary.  This 
notice shall contain a statement of the seizure of the property, a 
description of the property, the date and place of the seizure, and 
shall direct any claimants to file a claim on a date not less than 30 
days from the date of the first publication.  If no claim is filed 
within 30 days of the last publication, the Court Regulation 
provides that “the property shall summarily forfeit to the 
Commonwealth.”  See Court Regulation, paragraph 6, in the 
Appendix. 

The Court Regulation also requires that “immediately upon 
service,” the Petitioner shall file an affidavit of service with the 
Office of Judicial Records, Criminal Section, and certificates of 
mailing or publication notices be attached, as applicable. 

3. Time for Service of Process 

The Commonwealth Court has held that service requirements 
under PA. R. CIV. P. 401 (governing service of original process and 
reinstatement of civil actions) apply to forfeiture actions brought 
under the Forfeiture Act. Commonwealth v. Neighbor's First Fed. 
Credit Union Check in Amount of $76,389.27, 134 A.3d 149, 157 
(Pa. Commw. Ct. 2016). Essentially, the Check in Amount of 
$76,389.27 case holds the following:   
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i. When the Commonwealth files a forfeiture petition under the 
Forfeiture Act, the Commonwealth must serve original process 
on the appropriate person(s) (per 42 Pa. C.S. § 5805(b)) within 
30 days after filing the petition. Check in Amount of 
$76,389.27, 134 A.3d at 157 (citing PA. R. CIV. P. 401(a)). 

ii. “In the event that [original] process is not served within 30 
days, ‘the prothonotary upon praecipe and upon presentation 
of the original process, shall continue its validity by . . . 
reinstating the [forfeiture petition].’” Check in Amount of 
$76,389.27, 134 A.3d at 157 (quoting PA. R. CIV. P. 401(b)(1)).  
Therefore, if the government fails to serve the forfeiture 
petition within 30 days after filing, and subsequently serves the 
forfeiture petition without first reinstating the petition, the 
action is subject to dismissal upon motion of the property 
owner. 

F. Immediate Return of Seized Property. 
In the new forfeiture statute (effective July, 1 2017) a claimant to 
property subject to forfeiture may seek immediate release of seized 
property if the following conditions are met:  

 
i. the claimant has a possessory interest in the property; 
ii. the claimant has sufficient ties to the community to provide 

assurance that the property will be available at the time of 
the trial;  

iii. the continued possession by the Commonwealth pending 
the final disposition of forfeiture proceedings will cause 
substantial hardship to the claimant, such as preventing the 
functioning of a legitimate business, preventing the claimant 
from working or leaving the claimant homeless; [and] 

iv. the claimant’s likely hardship from the continued possession 
by the Commonwealth of the seized property outweighs the 
risk that the property will be destroyed, damaged, lost, 
concealed or transferred if the property is returned to the 
claimant during the pendency of the forfeiture proceeding.  

 
42 Pa. C.S. § 5805(f)(1).  The procedure for seeking immediate 
release of seized property is detailed at §§ 5805(f)(2)-(7). 
 
However, a claimant may not seek immediate release of seized 
property if the property falls into any of these four categories: (i) 
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contraband; (ii) evidence, including proceeds from a violation of law; 
(iii) particularly suited for use is illegal activities; or (iv) likely to be 
used to commit additional criminal acts if returned to the claimant.  
§ 5805(f)(6).5 
 

 
 

V. Obtaining Docket Entries of Civil Forfeiture Cases 

 In the past, locating docket entries of civil forfeiture cases filed in 
Philadelphia County has not been easy.  Historically, a civil forfeiture 
case was commenced in the Trial Division’s civil filing office (currently 
renamed Office of Judicial Records), where it was assigned a 
traditional Common Pleas civil docket number, such as “March Term, 
2014, No. 3056”.  After this docket was created, the civil forfeiture 
case was transferred to the Criminal Section where it was assigned a 
Miscellaneous Docket Number. Essentially, each civil forfeiture case 
had two docket entry addresses: (i) the original filing of the civil 
forfeiture petition with a C.P. court term and docket number, and (ii) 
most subsequent court dates and proceedings docketed under the 
Criminal Section’s miscellaneous docket number.  If a jury trial was 
demanded, the case was transferred back to the Civil Section where 
a case management order would issue under the C.P. court term and 
docket number.  In short, to see all proceedings related to a civil 
forfeiture case, it was necessary to check all entries under both the 
C.P. court term and docket number and the Criminal Section’s 
miscellaneous docket number.  Civil forfeiture petitions are in rem 
proceedings brought against the property, and therefore their 
captions are untraditional (Commonwealth v. $34,015 U.S. 
Currency; or Commonwealth v. 1993 Toyota Corolla, for example), 
and thus they can be difficult to search and locate electronically when 
name searching. 

 
5  Under prior practice, upon application of the Commonwealth, a court could enter a 

restraining order or injunction, require a bond, or take other action to preserve the 
property.  Such judicial action extended for not more than 90 days unless extended for 
good cause shown.  Also under prior practice, a temporary restraining order could be 
entered without notice or opportunity for hearing if there was probable cause to believe 
that the property was subject to forfeiture and notice will jeopardize the availability of the 
property for forfeiture.  At such a hearing, when held, a court was permitted to receive 
hearsay evidence.  These provisions appeared in the prior statute, but do not appear in 
the new statute (effective July 1, 2017). 
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 However, advances in electronic filing are beginning to change this 
and, hopefully, will make it easier to locate the dockets of civil 
forfeiture cases.  This remains a work in progress as paper filings are 
still accepted as of the writing of this description and it is prudent to 
check all possible entries in both the Civil and Criminal Sections to 
get a complete picture of the history of a civil forfeiture case. 

 Additionally, traditional C.P. dockets that appear with a term, year, 
and docket number (for example, March Term, 2014, No. 3056) are 
translated into 9 digit numbers for electronic filing and accessing.  
The 9 digit number consists of the first two numbers for the year, the 
next two numbers for the month, and the final numbers for the 
chronological docket number within the monthly term.  So, March 
Term, 2014, No. 3056 is translated into the following 9 digit number:  
140303056.  May Term, 2016, No. 45 is translated into the following 
9 digit number:  160500045. 

 Beginning in 2016, civil forfeiture petitions are intended to be 
managed through the statewide Court of Common Pleas Case 
Management System (CPCMS).  Docket entries should now look as 
follows:  CP – 51- MD - _ _ _ _ _ _ _ - _ _ _ _.  CP stands for Court 
of Common Pleas, 51 represents the numerical code for Philadelphia 
County (each county has its own code number – for example, Bucks 
County is 09), MD stands for Miscellaneous Docket, the docket 
number is listed as the next few numbers, and the final four numbers 
represent the year the petition was filed.   

 In addition to this official docket number for the case, the caption of 
a civil forfeiture petition may also list several other important 
numbers that may be very helpful in locating related proceedings:  
OTN# (Offense Tracking Number), DC# (District Control Number), 
and PR# (Property Receipt Number of Property Seized).  

 To access dockets of civil forfeiture proceedings as well as criminal 
proceedings, visit the on-line Unified Judicial System of Pennsylvania 
Web Portal by doing the following: 

 First, enter the following address in the address bar of your web 
browser: http://ujsportal.pacourts.us/DocketSheets/CP.aspx 

 This will bring you to a webpage maintained by the 
Pennsylvania Unified Judicial System where you can search 
docket sheets of the Courts of Common Pleas of Pennsylvania 
(the “Docket Search Page”).  Scroll down and you will see the 
boxes to select a Common Pleas or Municipal Court docket 
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search. 

 Second, at the Docket Search Page, select the type of docket 
search you want to conduct and then input the specific information 
requested by the webpage.  By default, the docket number search 
comes up and if you know the docket number you can place it in 
the box right below, following the required format which is 
illustrated there.  If, however, you do not know the docket 
number, you may press the down arrow next to the words “Docket 
Number” in the Search Type box and bring us several other 
choices, such as Name search or Offense Tracking Number search. 

 Third, after placing the required search type and required 
information into the boxes, you should pull up the information you 
are searching for.  If information is located, it will come up as a 
line item with such things as Docket #, Short Caption, Filing Date, 
County, Party, Case Status, OTN, etc.  Select the correct one and 
click on the graphic at the left of the line.  That will bring up two 
choices:  Docket Sheet and Court Summary.  You should view both 
and may want to print them out in hard copy for future reference. 

VI. Defending Private Property Against A Civil Forfeiture Petition 

 Initial Review of Petition: At the outset, it is important to carefully 
review the forfeiture petition and all allegations of service of process 
to determine if the forfeiture petition was properly served and, if so, 
whether the Commonwealth has met the pleading requirements of 
the Forfeiture Act and has alleged the necessary elements required 
to state a prima facie case for civil forfeiture under Pennsylvania civil 
forfeiture law. If the forfeiture petition fails to state sufficient facts 
that enable the property owner to respond to the government’s 
request for forfeiture, or if it fails to state a cause of action upon 
which relief may be granted, the petition may be subject to dismissal 
upon the filing of a preliminary objection under the Pennsylvania 
Rules of Civil Procedure.  

 Pretrial Conference (Philadelphia-specific): In Philadelphia 
County, the Office of Judicial Records is required to schedule a 
Pretrial Conference within 30 days from the date the Petition is 
served on the owner or person in possession at the time of seizure 
of the property.  A sample notice scheduling the Pretrial Conference 
is attached in the Appendix. [See Attachment B of Court Regulation].  
This is a new requirement, but may or may not be followed at the 
current time. The Pretrial Conference is intended to address a range 
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of issues that include discussion of service of process, the filing of an 
Answer, representation by counsel, a jury demand, any actual or 
potential agreements, disputed factual issues, discovery, a stay of 
forfeiture pending outcome of criminal charges, scheduling of a 
hearing on the merits, and any other issues.  See Notice of Pretrial 
Conference for a statement of the issues that will be addressed.  
Please note that this is the practice used in Philadelphia County.  The 
practice may differ in other Pennsylvania counties. 

 Application of the Pennsylvania Rules of Civil Procedure: The 
Pennsylvania Rules of Civil Procedure [the “Rules”] apply in civil 
forfeiture proceedings to the extent that the Rules do not conflict with 
the Forfeiture Act. Commonwealth v. 605 University Drive, 104 A.3d 
411, 427-28 (Pa. 2014). 

A. Step One: Initial Pleading Requirements 
1. Preliminary Objections 

While a claimant will most often file an answer to a civil forfeiture 
petition, a claimant should also consider whether preliminary 
objections are proper and should be filed under the Pennsylvania 
and Philadelphia Rules of Civil Procedure, or otherwise preliminary 
objections may be waived.  Compare the pleading (and service) 
requirements set forth in Section IV above (including any 
applicable cross-reference(s)) with the allegations of the forfeiture 
petition to determine whether it is in the property owner’s interest 
to file preliminary objections to the petition.  For example, you 
might ask: 

(1) Was the owner of the seized property properly served with 
the forfeiture petition?  

(2) Is there a sufficient statement of material facts as to the 
basis for why the property is subject to forfeiture? 

(3) Has the government stated a cause of action upon which 
relief may be granted under Pennsylvania law? 

2. Filing a Motion to Stay 
Prior to filing an answer to a forfeiture petition, a claimant may 
file a motion to stay the forfeiture proceedings if the claimant has 
been criminally charged in a case associated with the forfeiture 
matter.  After the stay is lifted, the claimant will have 30 days to 
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file an answer in the forfeiture proceedings.  42 Pa. C.S. § 
5805(a)(2)(ii).  This provision is consistent with the Forfeiture 
Act’s new procedure following acquittal, which provides that a 
rebuttable presumption that the property was lawfully used or 
possessed by the claimant applies if that claimant has been 
acquitted of all crimes authorizing the forfeiture.  See 42 Pa. C.S. 
§ 5805(m).  Both provisions appear in the new Forfeiture Act 
(effective July 1, 2017). 
 

3. Immediate Release of Property 
 

A claimant to property subject to forfeiture is permitted to seek 
the immediate release of seized property if four conditions are 
met: (i) the claimant has a possessory interest in the property; 
(ii) the claimant has sufficient ties to the community to provide 
assurance that the property will be available at the time of the 
trial; (iii) the continued possession by the Commonwealth 
pending the final disposition of forfeiture proceedings will cause 
substantial hardship to the claimant, such as preventing the 
functioning of a legitimate business, preventing the claimant from 
working or leaving the claimant homeless; [and] (iv) the 
claimant’s likely hardship from the continued possession by the 
Commonwealth of the seized property outweighs the risk that the 
property will be destroyed, damaged, lost, concealed or 
transferred if the property is returned to the claimant during the 
pendency of the forfeiture proceeding.  42 Pa. C.S. § 5805(f)(1).  
 
However, a claimant may not seek immediate release of seized 
property if the property falls into any of these four categories: (i) 
contraband; (ii) evidence, including proceeds from a violation of 
law; (iii) particularly suited for use is illegal activities; or (iv) likely 
to be used to commit additional criminal acts if returned to the 
claimant.  42 Pa. C.S. § 5805(f)(6). 
 
The procedure for seeking immediate release of property is 
detailed at 42 Pa. C.S. §§ 5805(f)(2)-(7). 

 
4. Content of Answer and New Matter 

If no preliminary objections lie, a claimant should file an Answer 
and New Matter, responding to the allegations of the civil 
forfeiture petition and asserting all affirmative defenses that are 
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appropriate to the case.  As discussed in more detail in this 
manual, a claimant should carefully consider all possible general 
defenses as well as all affirmative defenses.  Note, however, that 
it is advisable for a claimant to obtain relevant police documents, 
such as the police arrest report, before drafting responsive 
pleadings.  These should be provided upon request by the 
assistant district attorney assigned to the case.  

In an answer, a claimant should deny, where appropriate, any 
connection of the property to the alleged crime and assert that 
there is a lack of nexus between the property and the alleged 
criminal activity when the facts so dictate.   

In New Matter, the claimant may raise any or all of the following 
affirmative defenses, among others: 

 The government’s forfeiture petition was not filed within the 
statutory two-year time limit for filing civil forfeiture actions, 
42 Pa. C.S. § 5524(5) and thus is barred by the statute of 
limitations, or if filed within two years was not filed “as soon as 
feasible” as required by § 5803(c) of the Forfeiture Act and as 
a result the claimant was prejudiced; 

 The claimant is an “innocent owner” of the property in that the 
claimant did not know or did not consent to the illegal activity 
on his or her property.  Note that this is an “or” standard, not 
an “and” standard.  Therefore, a claimant can show either that 
she did not know or did not consent (or both) to prevail.  The 
statutory innocent owner defense is provided in the Forfeiture 
Act at 42 Pa. C.S. § 5805(j)(4). 

 A forfeiture of the property would constitute an excessive fine 
in violation of the U.S. and Pennsylvania Constitutions. A 
constitutional “excessive fines” defense is provided under the 
Eighth Amendment of the U.S. Constitution and Article I, 
Section 13 of the Pennsylvania Constitution. A statutory 
“excessive fines” defense is also provided in the Forfeiture Act 
at 42 Pa. C.S. § 5805(k) (permitting defense where the court 
finds that the forfeiture is “grossly disproportional to the 
offense”).  For an extended discussion of the “excessive fines” 
standard see Commonwealth v. 1997 Chevrolet, No. 68A-B-
2016, (Pa. May 25, 2017), which is discussed in detail below in 
section VI.F(2) (Innocent Owner Defense). 
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A claimant may also consider whether to raise other constitutional 
defenses that go to how evidence was obtained by the police, or 
whether the forfeiture process itself violates due process 
guarantees.  See, e.g., Leonard v. Texas, 137 S. Ct. 847, 848-50 
(2017) (statement of Thomas, J. respecting denial of certiorari).  

5. Filing of Answer and New Matter 
You should prepare your response (usually Answer and New 
Matter) and, when ready, file it in Room 206 of the Criminal Justice 
Center (also known as the Motion Counter on the second floor) 
and serve it on the assistant district attorney.   

 Note that the Motion Counter where you can file pleadings is 
accessible on the Second Floor of the Criminal Justice Center.  
When facing the cut-outs on the Second Floor, it is the cut-out 
on your left. The clerk will usually ask for an additional copy 
with which to provide a copy to the District Attorney’s office.  
Note that electronic filing is new at the time of this edition of 
the Manual and for the time being the clerk’s office should 
accept both electronic and hard copy filings.  

The answer should include a verification, certificate of service, and 
a notice to plead (if affirmative defenses are raised).  Or, you may 
bring the answer and related documents with you to the next court 
listing and file it on that day and hand a copy to the district 
attorney in the courtroom.  There is no court cost for filing an 
answer to a forfeiture petition. Have the clerk of court time-stamp 
your file copy if you do not file electronically in case there is ever 
a question as to the filing. 

In preparing an answer, consider raising all affirmative statutory 
defenses (innocent owner defense) and constitutional defenses 
(excessive fines and due process under state and federal 
constitutions) via New Matter, in addition to general denials.  
Again, the state and local Rules of Civil Procedure apply, except 
to the extent that they conflict with the Forfeiture Act. 605 
University Drive, 104 A.3d at 427-28. 

6. Jury Demand; Perfecting Jury Demand 
A claimant has a right to a trial by jury in a civil forfeiture action.  
Commonwealth v. $1400 in U.S. Currency, 667 A.2d 452 
(Pa. Commw. Ct. 1995). See also Pa. Const. art. I, § 6; 
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Commonwealth v. $3961.00 Cash, 1 A.3d 999 (Pa. Commw. Ct. 
2010).  A jury demand may be made by placing an endorsement 
on the Answer or other pleading or by a separate writing 
substantially in the form attached to General Court Regulation No. 
02 of 2016 as attachment C and reprinted in the Appendix.  

It is important to remember that a jury demand may not be 
unilaterally withdrawn once filed, and the right to have a jury trial 
will be waived if a demand for a jury is not timely asserted.  Under 
Pa.R.C.P. 1007.1(a), a party must file a jury demand and serve a 
copy on the adverse party no later than 20 days after the last 
permissible pleading.  If a claimant files an Answer and New 
Matter raising affirmative defenses, a claimant should have 20 
days after the Commonwealth files a Reply to New Matter in which 
to demand a jury trial. However, if a claimant knows that he or 
she wants a jury, it may be advisable to place the jury demand 
right on the Answer so that there is no question of unintentional 
waiver. 

If your client decides that a jury demand is desired, you not only 
need to file the demand as described above, but also you must 
perfect it as detailed by the requirements of Administrative Docket 
07 of 2001 issued by the Court of Common Pleas, entitled “In Re: 
Jury Trial Demands in Drug Forfeiture Cases,” a copy of which is 
included in this manual. Perfecting a jury demand will require that 
you submit a proposed order, jury demand, and praecipe to 
proceed in forma pauperis (if appropriate) to the judge presiding 
in Courtroom 504.  You should arrange a time with the assistant 
district attorney to present this to the forfeiture judge.  Once the 
order is signed, the case will be transferred to the Civil Division.  
The jury demand must then be perfected in the Civil Division in 
accordance with Administrative Docket 07 of 2001 (31 Pa.B. 
3733). Note that there is a question as to whether this procedure 
has now been affected by Court General Regulation 02 of 2016.  
Further guidance from the Court may be needed. 

If a jury demand is perfected, the case will be forwarded from the 
Criminal Motions Unit in the Criminal Justice Center to the 
Complex Litigation Center and managed as a standard civil case.  
Instead of being heard and decided by a judge sitting in the 
Criminal Justice Center, the case will be assigned to a supervising 
judge of the Complex Litigation Center and issued a case 



37 

management order that will set deadlines for discovery, expert 
reports, pre-trial conference, dispositive motions, etc., and which 
will place the case in a jury pool.  

B. Step Two: Informal Investigation and Formal Discovery
1. Police Reports

It is important that a claimant commence informal discovery as
soon as possible.  This should begin with obtaining all relevant
police arrest reports connected to the incidents in question.
Generally, the district attorney will not attach the police report to
the forfeiture petition, but will provide it to the claimant upon
request.  You should request it as well as any other documents
filed by the district attorney in connection with the incident in
question.  You should also review the property receipt for the
seizure of the property, if any, which your client should have in
his or her possession.  Note that, under the new Forfeiture Act,
police officers are required to provide a property receipt to the
person in possession of the property at the time of seizure that
“provide[s] notice of the right…to seek the return of seized
property.”  42 Pa. C.S. § 5803(e) (effective July 1, 2017).  Of
course, also search court docket entries and any other public court
records.

2. Brady Rule Does Not Apply in Civil Forfeiture Proceedings

In Brady v. Maryland, 373 U.S. 83 (1963), the Supreme Court
established that prosecutors are required to disclose to defense
counsel certain evidence favorable to a criminal defendant.
Specifically, the Brady Court held that “the suppression by the
prosecution of evidence favorable to an accused upon request
violated due process where the evidence is material either to guilt
or to punishment, irrespective of the good faith or bad faith of the
prosecution.” Id. at 87.

While the “Brady rule” has become a presumptive standard in
modern criminal proceedings, it is important to note that it does
not apply in civil forfeiture proceedings. As established in
Commonwealth v. 542 Ontario Street, 989 A.2d 411 (Pa. Commw.
Ct. 2010), and other cases, there is a clear distinction between
criminal proceedings and civil forfeiture proceedings. In
Commonwealth v. $25,483.00 U.S. Currency, No. 1643 C.D. 2010
(Pa. Commw. Ct. June 1, 2011),[**] the Court held that the Brady
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rule does not apply in civil forfeiture proceedings.  Id., slip op. at 
8.  

3. Interrogatories 

 Interrogatories Propounded to Property Owner: After an 
answer to a forfeiture petition has been filed (or a Rule 588 
motion for return of property is filed), the government will 
usually propound interrogatories to the property owner to 
determine additional information, under oath, regarding the 
owner’s claim of ownership; knowledge of activities at issue in 
the case; list of residents (if real estate); and generally more 
background information depending on the nature of the 
property.  Often, the assigned assistant district attorney will 
hand a set of interrogatories to you in court.  These can be 
quite voluminous, sometimes running more than 60 questions 
in total.  Review these interrogatories carefully to determine if 
information is requested that is irrelevant, privileged, or 
otherwise objectionable. Assert appropriate objections to 
protect the rights of your client and to limit the scope of the 
proceedings.  In the past, interrogatories have tended to be 
overly broad and often request information that goes beyond 
discovery requirements.  If so, and depending on the outlook 
of the case, you should consider whether it may be in your 
client’s interest to both object to the discovery and still provide 
some information in response, without waiving any rights, if it 
will help the assistant district attorney come to an informed, 
favorable understanding of your client’s case.  

 Time for Response to Interrogatories: While the rules of civil 
procedure require a response within thirty (30) days, the usual 
practice in Philadelphia County that is followed by the district 
attorney’s office is to give you until the next court listing 
(usually more than thirty days) in which to provide responses 
under oath.  You should discuss that with the assistant district 
attorney on the case.  Interrogatories and responses are not 
filed with the court.  While awaiting responses to 
interrogatories, the court marks any court listings as “status of 
interrogatories.” 

 Propounding Discovery to the District Attorney’s Office: You 
should also consider whether to propound discovery to the 
district attorney’s office on behalf of the property owner.  This 
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is a civil proceeding and the full range of civil discovery tools 
should be available to the property owner, including 
interrogatories, request for production of documents, 
depositions, and requests for admissions.  There may be 
strategic reasons why you may want to hold off on extensive 
discovery until you know the district attorney’s position in the 
case and whether an amicable agreement is possible.   

 Investigation by Assistant District Attorney: After the assistant 
district attorney receives sworn responses to the 
interrogatories, the assistant district attorney will usually 
conduct an investigation and make a decision whether 
additional interrogatories are needed or whether there is now 
sufficient information upon which to decide whether to attempt 
settlement of the case or proceed to trial.  The assistant district 
attorney will inform you of their position and, obviously, this is 
an area for significant advocacy by counsel for the property 
owner. 

4. Depositions 

The police report should provide a good list of individuals you may 
want to depose.  In addition, you should ask the district attorney 
in interrogatories for the names and contact information of all 
witnesses intended to be called at trial, as well as any statements 
taken by the district attorney.  All of these will add to your list of 
potential deponents.  One difficult issue relates to confidential 
informants who may be referenced in police reports.  If you need 
to depose such a person, you will probably need to obtain a court 
order to try to learn the identity of a confidential informant.  As a 
general matter, you will need to present compelling reasons as 
the court will normally want to protect the safety of such 
individuals and will deny such requests absent extraordinary 
reasons.  See Commonwealth v. Heater, 899 A.2d 1126 (Pa. 
Super. Ct. 2006) discussing the test(s) that PA courts use to 
determine whether the identity of a confidential informant should 
be revealed. Id. at 1130. 

5. Requests for Admission(s) 

A request for admissions is often a powerful weapon in defending 
against civil forfeiture petitions.  Obtaining admissions that are 
conclusive and cannot be attacked at time of trial is extraordinarily 
helpful, especially for motion practice or at trial to show a lack of 
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nexus or certain predicate facts to an innocent owner defense.  
They should always be considered when defending against a civil 
forfeiture action.  

C. Step Three: Motion Practice 
1. Exclusionary Rule 

 The exclusionary rule applies to drug-related forfeitures.  The 
evidentiary standard on a suppression motion is a 
preponderance of the evidence.  If an affidavit lacks an 
evidentiary basis for concluding that evidence of a crime would 
be found at the property, the search warrant may be found to 
lack probable cause and any evidence obtained based upon the 
search warrant may be excluded through a pre-trial motion.  
See, e.g., Commonwealth v. Funds in Merrill Lynch Account 
Owned by Peart, 777 A.2d 519 (Pa. Commw. Ct. 2001).  

 However, if a defendant enters a guilty plea in the criminal 
proceeding, he or she automatically waives the right to raise 
an exclusionary rule claim for illegal search and seizure in the 
civil forfeiture proceeding. Commonwealth v. $8,337.00 U.S. 
Currency, No. 1859 C.D. 2011 (Pa. Commw. Ct. 2012)[**] at 7.  

2. Summary Judgment 

A civil forfeiture action brought under the Forfeiture Act may be 
disposed of by summary judgment.  See, e.g., 605 University 
Drive, 104 A.3d at 429.  Summary judgment or partial summary 
judgment is appropriate where there are no genuine issues of 
material fact in dispute regarding a particular claim or defense and 
a party is entitled to judgment on that claim or defense as a 
matter of law.  For example, if allegations of drug offenses bear 
no substantial connection to the real property (e.g., the offenses 
did not occur at the premises, they were alleged to have been 
committed by persons not connected to the house, etc.), a 
summary judgment motion may be appropriate to dispose of a 
civil forfeiture petition brought against the home on the basis that 
even if the alleged facts are true they do not establish the requisite 
nexus required by the Forfeiture Act.  Similarly, innocent owner 
and excessive fines defenses may, at times, be capable of 
resolution on summary judgment if the key facts are not in 
dispute. 
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D. Step Four: Settlement Discussions 

1. Settlement Agreements: Terms and Conditions 
of Settlement Agreement 

If the district attorney’s office expresses interest in pursuing an 
amicable settlement, the assistant district attorney will prepare a 
proposed settlement agreement and order for review by counsel 
for the property owner.  While proposed terms may vary from case 
to case, remember that all proposed agreements are subject to 
negotiation and counsel for the property owner should carefully 
counsel his or her client as to the meaning and consequences of 
all settlement terms.  Consider carefully the objectives that are 
most important to your client.  In the past, proposed settlement 
agreements drafted by the District Attorney’s office have been 
known to contain some or all of the following proposed terms:  

 A history of the case and the fact of ownership by the property 
owner; 

 A provision that the owner understands that he or she has a 
right to a trial and is waiving that right by agreeing to a 
settlement of the case; 

 An assertion that the property owner does not contest that if 
the case had gone to trial the Commonwealth would have 
proven violations of the Drug Act; 

 A provision reserving the right of the Commonwealth to file a 
petition requesting forfeiture if there is future illegal drug 
activity or if the property is not transferred or leased in 
accordance with the provisions of the agreement; 

 Where real estate is involved, an agreement that the property 
owner will not rent, lease, loan, sell, deed, bequeath, gift, or 
otherwise transfer the property to certain named individuals 
who were responsible for the forfeiture action in the first 
place;[†]  

 An agreement that the property owner will not lease, sell, or 
transfer the property to third parties without review by the 
Commonwealth, so that the Commonwealth may conduct a 
criminal history record check and reject the transferee if so 
warranted;[†] 

 A provision that the property owner will take all reasonable 
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steps to screen prospective lessees, tenants, or transferees, 
checking credit history and reference checks, as well as taking 
additional and reasonable measures to prevent future illegal 
drug activity from occurring at the property; [†] 

 A provision waiving certain defenses (laches, res judicata, and 
possibly even the innocent owner defense) in the event that 
there are future controlled substance violations at the property 
and a new civil forfeiture petition is brought or the previous 
civil forfeiture action is reinstated.[†] 

[†]: Note, however, that in Philadelphia County, a settlement 
agreement MAY NOT contain any the following provisions: 

i. “a prospective waiver of statutory or constitutional defenses or 
claims in any future [forfeiture] proceedings, including any 
condition providing for ‘automatic forfeiture’”; 

ii. a restriction on “access to the property by any relative, defined 
to include up to fifth-degree relatives”; 

iii. a restriction on “access to the property by any non-relative, 
unless the non-relative has been convicted of distributing 
illegal controlled substances”; 

iv. a grant of power to the Commonwealth “to review, approve, or 
reject prospective lessees, tenants, buyers, residents, or 
transferees of the property”; 

v. a requirement that the property owner “screen or disclose 
personal information . . . about prospective lessees, tenants, 
buyers, residents, or transferees of the property.” 

Sourovelis, 2015 WL 12806512, at *3. 

In Philadelphia County, all such provisions in any settlement 
agreement are void and unenforceable.  Id.  Additionally, the 
Philadelphia District Attorney’s Office in drafting the terms of a 
settlement agreement involving real estate or vehicles must use, 
as a template, the forms attached to this Manual in the Appendix. 

2. Settlement Agreements: Negotiation; Approval by 
the Court  

Counsel for the property owner should review a proposed 
settlement agreement carefully with the property owner and 
should undertake active negotiation to achieve a fair and 
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reasonable settlement agreement that does not subject the 
property owner to unnecessary risks or unreasonable burdens, 
and to assure that the agreement meets the long and short term 
goals of the property owner.  Obviously, settlement decisions will 
depend greatly on the objectives of the parties and the relative 
strengths and weaknesses of the case.  If the terms are acceptable 
and approved by the court, the Commonwealth generally agrees 
to withdraw its petition and the court may maintain continuing 
jurisdiction over compliance. 

If the property involved real estate and was sealed by the district 
attorney’s office, the agreement may also contain a provision 
requiring reimbursement of sealing costs by certified check or 
money order, made payable to the “District Attorney’s Forfeiture 
Fund.”  In the past, reimbursement costs for sealing have 
generally been $40 for each window sealed and $60 for each door 
sealed.  Again, this is an area of negotiation between the parties. 

 Note: In Philadelphia County, the Philadelphia District 
Attorney’s Office has entered into a settlement agreement 
(in connection with the Sourovelis litigation) that significantly 
limits the ability of Philadelphia County prosecutors to seek an 
ex parte “seize and seal” order against real estate under the 
Forfeiture Act.  Those limitations are discussed above in section 
III.C. 

If a settlement is reached, an agreement will be signed by the 
parties and counsel and the matter will be presented for court 
approval in the Criminal Justice Center.  While practice is evolving 
and procedure may depend upon the practices of the presiding 
judge, in the past the Court has approved signed settlement 
agreements without requiring the property owner to be present.  
In these cases, the assistant district attorney obtains the signed 
court order approving the settlement and returns a copy to 
counsel for the property owner.  Counsel should send a copy of 
the final order to the property owner and provide instructions for 
obtaining return of the property and for observing any continuing 
obligations agreed upon by the parties.   

E. Step Five: Commonwealth’s Burden of Proof at Forfeiture 
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Hearing 

In a civil forfeiture proceeding, the Commonwealth bears the initial burden of 
proving that the property at issue is subject to forfeiture under the Forfeiture 
Act.  To meet this burden, the Commonwealth must establish—by a 
preponderance of the evidence—that a “substantial nexus” exists between the 
property at issue and a violation of the Drug Act. E.g., Commonwealth v. 
Freeman, 142 A.3d 156, 160 (Pa. Commw. Ct. 2016). However, the Forfeiture 
Act now imposes a clear and convincing evidentiary standard to some 
elements of proof placed upon the government. This higher burden of proof 
relates to the “innocent owner” affirmative defense, which is discussed in 
greater detail below. See 42 Pa. C.S. § 5805(j)(3)-(4). Note that, under prior 
law, the government was required only to meet its evidentiary burden by a 
preponderance of the evidence.  

1. Proof of “Substantial Nexus”: Relevant Factors 
In a civil forfeiture proceeding, two factors bear significantly on 
the issue of “substantial nexus”:  

(1) the nature of the property that is the subject of the 
proceeding; e.g., 42 Pa. C.S. § 5802; and  

(2) the circumstances under which the subject property was 
seized. E.g., id. § 5802(6); Commonwealth v. McJett, 811 A.2d 
104, 110 (Pa. Commw. Ct. 2002) (Circumstantial evidence can 
be used to establish substantial nexus.). 

a. Forfeiture of Contraband Per Se. 
The Forfeiture Act provides for forfeiture of contraband per se.  
42 Pa. C.S. § 5802(1).  Contraband per se is any item that is 
itself illegal (e.g., drug paraphernalia). Commonwealth v. 
$26,556.00 Seized From Polidoro, 672 A.2d 389, 392 
(Pa. Commw. Ct. 1996) (so defining contraband per se); 
Commonwealth v. $603.45 Cash (Severns & Russell), 144 A.3d 
278, 287 (Pa. Commw. Ct. 2016) (“Drug paraphernalia is 
forfeitable contraband per se.”).  

Because contraband per se is per se illegal, it follows that there 
is a “substantial nexus” between contraband per se and a 
criminal offense.  See, e.g., Severns & Russell, 144 A.3d at 
287.  “However, the Commonwealth has the burden of proving 
that an item of [property] meets the legal definition of 
[contraband per se].” Id. 
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b. Forfeiture of “Derivative” Contraband.  

The Forfeiture Act also provides for the forfeiture of so-called 
“derivative” contraband.  E.g., 26,556.00 Seized From 
Polidoro, 672 A.2d at 392 & n.6.  Derivative contraband is 
property that is— 

• derived from the commission of a violation of the Drug Act 
(“proceeds”), 42 Pa. C.S. § 5802(6)(i)(A), or  

• used or intended to be used to facilitate the commission of 
a violation of the Drug Act (an “instrumentality”).  Id. 
§ 5802(6)(i)(B)-(C).  See, e.g., 26,556.00 Seized From 
Polidoro, 672 A.2d at 392 n.6. 

As a general matter, the Commonwealth has the burden of 
proving that an item of property is subject to forfeiture as 
“proceeds” or as an “instrumentality”.  E.g., 26,556.00 Seized 
From Polidoro, 672 A.2d at 392. However, the Forfeiture Act 
provides that certain property seized under certain 
circumstances “shall be rebuttably presumed” to constitute 
either forfeitable “proceeds” or a forfeitable “instrumentality”, 
as the case may be. 42 Pa. C.S. §§ 5802(6)(ii), 5802(7).  
Essentially, this means the following: 

• With respect to cash, the Forfeiture Act provides that cash 
“found in close proximity to controlled substances possessed 
in violation of [the Drug Act] shall be rebuttably presumed 
to be proceeds derived from the selling of a controlled 
substance in violation of [the Drug Act].” § 5802(6)(ii).  

 The Pennsylvania Supreme Court has determined that 
cash found within actual arm’s length of an illegally 
possessed controlled substance is in sufficiently “close 
proximity” thereto to trigger this rebuttable presumption. 
Commonwealth v. $6,425.00 Seized From Esquilin, 880 
A.2d 523, 532 (Pa. 2005).  

 Moreover, according to the Commonwealth Court, if the 
government establishes that certain cash was found in 
“close proximity” to an illegally possessed controlled 
substance, the government thereby satisfies its initial 
burden of proof (to establish forfeitability). 
Commonwealth v. $34,440 U.S. Currency, 138 A.3d 102, 
111 (Pa. Commw. Ct. 2016). In such event, “the 
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[government] need not present any more evidence to 
establish forfeitability; rather, “the burden [then] shifts 
to [the claimant] to demonstrate that he was the owner 
of the cash, that he lawfully acquired the cash, and 
“[t]hat it was not unlawfully used or possessed by him.” 
Id. 

• With respect to firearms, the Forfeiture Act provides that 
“[f]irearms as are found in close proximity to illegally 
possessed controlled substances shall be rebuttably 
presumed to be used or intended for use to facilitate a 
violation of [the Drug Act].”  42 Pa. C.S. § 5802(7).  By 
logical inference, Esquilin’s “arm’s length rule” likely applies 
in this context, as well (although no Pennsylvania cases 
have so held). 

2. Proof of “Substantial Nexus” Does Not Require the Owner 
of the Seized Property to be Convicted of or Charged with 
the Underlying Crime 
The government may prove a “substantial nexus” between 
property and a violation of the Drug Act without ever convicting 
the owner of that property of violating the Drug Act.  See, e.g., 
Esquilin, 880 A.2d at 529.  Indeed, the government may prove 
“substantial nexus” without ever charging the property owner with 
any criminal offense. Id. (“[F]or property to be deemed 
forfeitable, neither a criminal prosecution nor a conviction is 
required."). 

3. “Substantial Nexus” describes the quality and quantity of 
evidence needed to prove that property has “facilitated” a 
violation of the Drug Act: there must be a “significant 
causal relationship” between the property and the drug 
activity. 

 
The Commonwealth Court recently clarified its interpretation of 
the statutory requirement that seized property be used to 
“facilitate” the underlying crime.  See 42 Pa. C.S. § 5802(6)(i)(C) 
(“Real property used or intended to be used to facilitate any 
violation of the [Drug Act]” is subject to forfeiture).  In 
Commonwealth v. Teeter, the court specifically addressed the 
application of this requirement to real property.  No. 59 C.D. 2016, 
2017 WL 4945275 (Pa. Commw. Oct. 31, 2017) (note that this 
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opinion has not been released for publication in the permanent 
law reports and remains subject to revision or withdrawal).6  
 
The court held that the term “facilitate” means that the 
Commonwealth must show that the house to be forfeited is “the 
instrumentality of the offense.”  Id. at *5.  To do so, the 
government must show that a “significant relationship” exists 
between the property and the criminal conduct that “taints” the 
property and renders it “guilty.”  Id. at *6.  Specifically, the home 
must be used as a “base of operations” for an illegal drug 
enterprise.  See id.  (acknowledging that it takes “significant 
evidence” to show that a home used as a “base of operations” for 
an illegal drug enterprise meets the definition of “facilitate.”). 
Importantly, forfeiture of real property on the ground that it has 
“facilitated” a violation of the Drug Act “requires more than an 
incidental relationship” to the drug activity.  Id. at *8.  There must 
be a “significant causal relationship so that the forfeiture will 
prevent a repeat of the drug offense.”  Id.  (emphasis added). 

F. Step Six: Property Owner’s Burden of Proof at Forfeiture 
Hearing 

If the Commonwealth is able to meet its initial burden of proof, the 
burden then shifts to the property owner to disprove—by a 
preponderance of the evidence—the Commonwealth’s case or 
establish affirmative statutory or constitutional defenses preserved 
by the pleadings.  McJett, 811 A.2d at 110.  

1. Disproving the Commonwealth’s Case 

This can be done by cross-examining the Commonwealth’s 
witnesses effectively and demonstrating the absence of the 

 
6  In this case, the police department arranged for a confidential informant to meet the 

defendant at his home to purchase drugs in violation of the Drug Act.  The officers then 
attempted to rely on the fact that this controlled buy occurred at the defendant’s home as 
evidence that the home was used to “facilitate” illegal drug trafficking and thus subject to 
forfeiture under the Forfeiture Act.  On appeal, the court rejected this evidence as 
insufficient to establish that the home was used to “facilitate” an illegal drug enterprise 
because the officers chose the location of their sting operation.  Id.  The court concluded 
that, “where the Commonwealth has initiated the illegal drug transaction, it cannot be 
automatically inferred that the house chosen for the transaction has facilitated the offense, 
as opposed to facilitating the sting operation.”  Id.  (“The question that should have been 
answered in this forfeiture proceeding is whether [defendant’s] house would have been 
the subject of a forfeiture had the police directed that the controlled buy take place 
elsewhere.”).  
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required elements needed to prove nexus, and then moving for a 
directed verdict at the conclusion of the Commonwealth’s case.  If 
such a motion is denied, you can present documentary and 
testimonial evidence in your case that will effectively dispute the 
facts surrounding nexus and convince a court that the 
Commonwealth has failed to prove nexus by a preponderance of 
the evidence when all evidence is considered.  You may also want 
to argue that a preponderance of the evidence standard is too low 
for the government under the due process clause (assuming that 
you preserved that issue in the pleadings).  Of course, you should 
not put all your eggs in the nexus basket; you should be prepared 
to present evidence on all of your affirmative defenses at trial. 

2. Statutory “Innocent Owner” Defense 

The Forfeiture Act provides a statutory “innocent owner” defense 
to forfeiture. 42 Pa. C.S. § 5805(j)(4).  The “innocent owner” 
defense is an affirmative defense, meaning that the property 
owner (the “claimant”) bears the burden of proving each element 
of the defense. The claimant must show by preponderance of the 
evidence that he or she is the owner of the property or has some 
other documented interest in the property, and that his interest 
was lawfully acquired. The burden then shifts back to the 
Commonwealth to establish by clear and convincing evidence that 
the property was unlawfully used or possessed. If the claimant 
alleges that he or she lacked knowledge or consent regarding such 
unlawful activity, the burden is on the Commonwealth to establish 
by clear and convincing evidence that the property was unlawfully 
used and, if used by a person other than the property owner, to 
prove by clear and convincing evidence that the unlawful use was 
with the claimant’s knowledge and consent. 4a Pa. C.S. § 5805(j). 

In addition, for a claimant to raise an innocent owner defense, the 
claimant must have timely asserted that defense in the pleadings. 
Normally, an innocent owner defense should be asserted in the 
claimant’s “Answer and New Matter”.  The failure to properly plead 
an affirmative defense will ordinarily result in the waiver of that 
defense and its exclusion from the case. 

a. Elements of Innocent Owner Defense; In General 
To establish an innocent owner defense under the Forfeiture 
Act, the claimant must show— 
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(1) that the claimant is the owner of the property; 

(2) that the claimant lawfully acquired the property; and 

(3) that the claimant did not unlawfully use or possess the 
property. In the event the property was unlawfully used or 
possessed by someone other than the claimant, then the 
claimant must show that he did not know of or consent to 
that such use or possession. 

42 Pa. C.S. § 5805(j). 

b. Elements of Innocent Owner Defense: Status as 
“Owner” of Property 
• Generally, an “owner” for purposes of the Forfeiture Act is 

defined as an individual who has “a possessory interest in 
the property with attendant characteristics of dominion and 
control.” Commonwealth v. One 1988 Suzuki Samurai, 589 
A.2d 770, 773 (Pa. Commw. Ct. 1991).  

• It has further been established that “[H]olding title to an 
automobile does not, in and of itself, prove actual legal 
ownership for purposes of the Forfeiture Act.” Strand v. 
Chester Police Department, 687 A.2d 872, 876 (Pa. 
Commw. Ct. 1997). The court reads “dominion and control” 
as paramount to proof of title, even when the title owner is 
in possession of the vehicle at the time of the initial search. 
Commonwealth v. 1996 Chevrolet Truck, No. 977 C.D. 2008 
(Pa. Commw. Ct. 2009). If the Commonwealth can show 
another actor to have superior dominion and control over 
the property, the title owner is barred from raising an 
innocent owner defense; they are not recognized as the 
owner for purposes of the forfeiture proceeding. Id. 

c. Elements of Innocent Owner Defense: Lack of 
Knowledge or Lack of Consent is the Standard; Proving 
“Lack of Consent” 

• A claimant may prevail on an innocent owner defense if the 
claimant can prove either a lack of knowledge or a lack of 
consent as to another person’s unlawful use or possession 
of the claimant’s property. 42 Pa. C.S. § 5805(j)(4); 
Commonwealth v. 502-504 Gordon St., 607 A.2d 839, 845 
(Pa. Commw. Ct. 1992).  The claimant need not prove both 
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lack of knowledge and lack of consent.  Id. at 845-46. 

• Thus, even with knowledge, a claimant may prevail on an 
innocent owner defense if the claimant can prove that he or 
she did not consent to the unlawful use (or possession) of 
his/her property.  Commonwealth v. $2,523.48 U.S. 
Currency, 649 A.2d 658 (Pa. 1994). 

• Under prior practice, to prove lack of consent or knowledge, 
a claimant was required to show that their lack of consent 
or knowledge was reasonable under the circumstances.  See 
42 Pa. C.S. § 6802(j)(3) (repealed and replaced on July 1, 
2017).  However, the new Forfeiture Act omits the 
reasonableness standard from its text.  It remains to be 
seen whether courts interpret it to still be required under 
the 2017 statute.  42 Pa. C.S. § 5805(j)(4) (effective on July 
1, 2017). 

 Previously,  in such a case, to prove lack of consent, the 
claimant must prove “that he or she did all that could 
reasonably be expected to prevent the illegal use of 
[his/her] property once he or she bec[ame] aware of that 
use.” 502-504 Gordon St., at 845. However, “property 
owners are not required to take heroic, vigilante or police 
measures to rid their property of drug activity.” Id. 
Rather, a “property owner's actions, or lack of action, to 
discourage illegal drug activity on his [or her] property 
[need only] be . . . reasonable under the circumstances.” 
$2,523.48 U.S. Currency, 649 A.2d at 660. And “what is 
reasonable for one property owner may not be 
reasonable for another.” Id. at 662. For instance, “[i]t is 
not necessarily ‘reasonable’ to expect a parent to evict a 
child, even an adult child, from the family house in order 
to prove her lack of consent to that child's [unlawful] 
conduct.” Commonwealth v. 1997 Chevrolet, 106 A.3d 
836, 869–70 (Pa. Commw. Ct. 2014), aff’d, No. 68A-B-
2016 (Pa. May 25, 2017). 

 However, if a claimant knew of illegal drug activity on his 
or her property, but did nothing to discourage that 
activity, the claimant will not be able to establish an 
innocent owner defense. E.g., Commonwealth v. 648 
West Mayfield Street, 819 A.2d 1226, 1230 (Pa. Commw. 
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Ct. 2003).  Some minimum effort by the property owner 
(i.e., the claimant) is required—for example, calling the 
police, or having the offenders removed from the 
property, or sending a certified letter to the offenders 
demanding that they leave the property. Id. The required 
effort will be determined on a case-by-case basis. See, 
e.g., 2,523.48 U.S. Currency, 649 A.2d at 662. What is 
clear, however, is that an owner may not “turn[] a blind 
eye to illegal activity” and then claim to be an innocent 
owner. 648 West Mayfield Street, 819 A.2d at 1229. 

• Finally, if a claimant raises an innocent owner defense and 
adduces evidence of lack of knowledge or lack of consent, 
the trial court “must consider all of the circumstances before 
rejecting an innocent owner defense.” 1997 Chevrolet, No. 
68A-B-2016, slip op. at 72. Specifically, “the trial court must 
faithfully identify the circumstances that make it reasonable 
to infer that the property owner had actual knowledge of the 
illegal use of the property or consented to the underlying 
criminal activity.” Id. (emphasis added). 

3. Constitutional “Excessive Fines” Defense 

Both the federal Constitution and the Pennsylvania Constitution 
prohibit the government from imposing excessive fines.  U.S. 
Const. amend. VIII; Pa. Const. art. 1, § 13. .  Civil forfeiture is 
subject to the Excessive Fines Clause of the Eighth Amendment to 
the federal Constitution. Austin v. United Sates, 509 U.S. 602, 622 
(1993). And civil forfeiture under Pennsylvania’s Forfeiture Act is 
also subject to the “excessive fines” provision of Article I, Section 
13 of the Pennsylvania Constitution. Commonwealth v. 5444 
Spruce St., 832 A.2d 396, 399 (Pa. 2003). Accordingly, in a civil 
forfeiture action brought under the Forfeiture Act, the claimant 
may raise a constitutional “excessive fines” defense based on the 
federal Constitution or the Pennsylvania Constitution (or both). 

A constitutional “excessive fines” defense to civil forfeiture is an 
affirmative defense, meaning that the claimant bears the burden 
of establishing the necessary elements of the defense.  In 
addition, for a claimant to raise an “excessive fines” defense, the 
claimant must have timely asserted that defense in the pleadings. 
Normally, an “excessive fines” defense should be asserted in the 
claimant’s “Answer and New Matter”.  The failure to properly plead 
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an affirmative defense will ordinarily result in the waiver of that 
defense and its exclusion from the case.  Under Pennsylvania’s 
Forfeiture Act, a claimant may, prior to entry of a forfeiture order, 
petition the court to determine whether the forfeiture is 
constitutionally excessive.  42 Pa. C.S. § 5805(k)(1).  If the court 
finds that the forfeiture is “grossly disproportional to the offense,” 
the forfeiture will either be “reduce[d]” or “eliminate[d].”  42 Pa. 
C.S. § 5805(k)(2). (Under the new statute, a claimant may be 
able to request a ruling on constitutional excessiveness at any 
time prior to the court’s entry of a forfeiture order, even if not 
previously raised in the pleadings.). 

a. Federal Constitutional Law 
The Limitations of the Eighth Amendment’s Excessive Fines 
Clause Apply to Civil Forfeiture. 

In the landmark case of Austin v. United Sates, 509 U.S. 602 
(1993), the U.S. Supreme Court held that civil forfeiture is 
subject to the limitations of the Eighth Amendment’s Excessive 
Fines Clause.  The Austin Court reasoned that civil forfeiture 
has a distinctly punitive aspect to it; through the mechanism 
of civil forfeiture, the government extracts payment from a 
person (in money or other property) so as to punish him or her. 
Austin, 509 U.S. at 618-22.  In the Court’s judgment, civil 
forfeiture could not be regarded as purely remedial.  Id. at 618-
22.  Therefore, the Court concluded that civil forfeiture is 
subject to the limitations of the Eighth Amendment’s Excessive 
Fines Clause. Id. at 622. 

The Standard for Determining Whether a Punitive Forfeiture is 
(Un)constitutionally Excessive: “Gross Disproportionality” 

In United States v. Bajakajian, 524 U.S. 321 (1998), the 
Supreme Court addressed how courts are to determine 
whether a punitive forfeiture is “excessive”—and thus, 
unconstitutional.  There, the Court held that a punitive 
forfeiture is excessive if the amount of the forfeiture is “grossly 
disproportional” to the gravity of the offense giving rise to the 
forfeiture (the “predicate offense”).  Bajakajian, 524 U.S. at 
334.  The Bajakajian Court’s “gross disproportionality” 
standard takes into account several factors: (1) the penalty 
that was actually imposed on the offender—who may be 
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someone other than the property owner—as compared to the 
maximum penalty that may be imposed for the predicate 
offense; (2) whether the predicate offense was an isolated 
incident or part of a pattern of unlawful activity; and (3) the 
harm resulting from the predicate offense.  Id. at 338-39. 

Here, it is important to note that Bajakajian was a criminal 
forfeiture case, not a civil forfeiture case.  Id. at 333.  That 
being so, it remains unclear what exactly is the proper legal 
standard to determine whether a civil forfeiture is “excessive” 
(and thus, unconstitutional). 

b. Pennsylvania Constitutional Law; Interpretation(s) of
the Eighth Amendment by Pennsylvania State Courts
The Supreme Court of Pennsylvania has determined that civil
forfeiture under the Forfeiture Act is subject to the “excessive
fines” provision of the Pennsylvania Constitution. E.g.,
Commonwealth v. 5444 Spruce St., 832 A.2d 396, 399
(Pa. 2003). “The ‘excessive fines’ provision of . . . the
Pennsylvania Constitution is governed by the federal treatment
of the Eighth Amendment.” Id. at 399.

Determining Whether a Civil In Rem Forfeiture is 
(Un)constitutionally Excessive: A Two-Step Test 

In Commonwealth v. 1997 Chevrolet, the Pennsylvania 
Supreme Court addressed how Pennsylvania courts are to 
determine whether an in rem civil forfeiture violates the 
Excessive Fines Clause of the Eighth Amendment. No. 68A-B-
2016, slip op. at 60-62  (Pa. May 25, 2017). There, the Court 
held that any such determination must be made in accordance 
with the following two-step test: 

• First, “the [presiding] court must . . . assess whether the
property sought to be forfeited is an instrumentality of the
underlying offense.” Id. at 60.

 Here, “[i]f the property is not found to be an
instrumentality of the criminal conduct, the inquiry is
dispositive and ends, and the forfeiture is
unconstitutional.” Id.

• Second, if the property is found to be an instrumentality,
the court must then determine “whether the value of the
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property sought to be forfeited is grossly disproportional to 
the gravity of the underlying offense.” Id.  This prong of the 
test is consistent with Pennsylvania’ Forfeiture Act. 42 Pa. 
C.S. § 5805(k)(2).

 Here, if a gross disproportionality exists, the forfeiture is
unconstitutional. Id.

Step One: The “Instrumentality” Assessment 

For a person’s property to be an “instrumentality” of a 
particular offense, “the property itself is required to be 
‘significantly utilized in the commission’ of the offense.” Id. at 
49 (quoting Commonwealth v. Wingait Farms, 690 A.2d 222, 
227 (Pa. 1997)). In determining whether “significant 
utilization” exists, relevant considerations include the 
following: 

• “whether the property was uniquely important to the
success of the illegal activity;”

• “whether the use of the property was deliberate and planned
or was merely incidental and fortuitous to the illegal
enterprise;”

• “whether the illegal use of the property was an isolated
event or repeated;”

• “whether the purpose of acquiring, maintaining or using the
property was to carry out the offense;”

• “whether the illegal use of the property was extensive
spatially and/or temporally;” and

• “whether the property is divisible with respect to the subject
of forfeiture, allowing forfeiture of only that discrete
property which has a significant relationship to the
underlying offense.”

1997 Chevrolet, No. 68A-B-2016, slip op. at 60-61.

With respect to the “divisibility” (or not) of the property sought 
to be forfeited, “[w]here a significant relationship to an offense 
is established with regard to only a portion of [that] property 
[that] is ‘practicably divisible’ from the rest, only the offending 
portion of the property may be forfeited.” Id. at 50 (quoting 
Commonwealth v. 5043 Anderson Rd., 728 A.2d 907, 909 (Pa. 
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1999)). Only if the property is not divisible may the entire 
property be forfeited. See 1997 Chevrolet, No. 68A-B-2016, 
slip op. at 50. 

Step Two: The “Gross Disproportionality” Assessment 

Here, the essential inquiry is “whether the value of the property 
sought to be forfeited is grossly disproportional to the gravity 
of the underlying offense.” Id. at 60. This is consistent with 
Pennsylvania’s Forfeiture Act.  42 Pa. C.S. § 5805(k)(2).  In 
determining the value of the property, then, relevant 
considerations include the following: 

• “the fair market value of the property;”

• “the subjective value of the property taking into account
whether the property is a family residence or if the property
is essential to the owner’s livelihood;”

• “the harm forfeiture would bring to the owner or innocent
third parties;” and

• “whether the forfeiture would deprive the property owner of
his or her livelihood.”

Id. at 61.

A court may not rule on an excessive fines challenge without 
first receiving evidence of the value of the property at issue. 
5444 Spruce Street, 832 A.2d at 403. 

In determining the gravity of the underlying offense, factors to 
be considered include the following: 

• “the nature of the underlying offense;”

• “the relation of the violation of the offense to any other
illegal activity and whether the offender fit into the class of
persons for whom the offense was designed . . . ”;

• “the maximum authorized penalty as compared to the actual
penalty imposed upon the criminal offender;”

• “the regularity of the criminal conduct — whether the illegal
acts were isolated or frequent, constituting a pattern of
misbehavior;”

• “the actual harm resulting from the crime charged, beyond
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a generalized harm to society;” and 

• “the culpability of the property owner.”

1997 Chevrolet, No. 68A-B-2016, slip op. at 61.

In assessing the property owner’s relative culpability
(or not), appropriate considerations include “whether the 
owner was negligent or reckless in allowing the illegal use of 
the property, and whether the owner was directly involved in 
the illegal activity and to what extent.” Id. at 59. Moreover, 
“[w]here the perpetrator of the [underlying] offense is not the 
property owner, the property owner's culpability must be 
evaluated by [the owner’s] own knowledge and actions, not the 
knowledge and actions of the wrongdoer.” 1997 Chevrolet, 106 
A.3d. at 862. In such a case, “[t]here must be some evidence
that the [property] owner participated in the offense to a
degree sufficient to justify the amount of the Commonwealth's
proposed forfeiture.” Id.

1997 Chevrolet 

The 1997 Chevrolet Court’s holding(s) with respect to the 
Eighth Amendment’s Excessive Fines Clause extend with equal 
force to the “excessive fines” provision of the Pennsylvania 
Constitution. See, e.g., 5444 Spruce St., 832 A.2d at 399. 

Determining Whether a Criminal In Personam 
Forfeiture is (Un)constitutionally Excessive: The 
Standard is “Gross Disproportionality” (per Bajakajian) 

To determine whether a criminal in personam forfeiture 
violates the “excessive fines” provision of the Pennsylvania 
Constitution, the applicable standard is the “gross 
disproportionality” standard set forth in Bajakajian. 5444 
Spruce Street, 832 A.2d at 402-03. Here, too, a court may not 
rule on an excessive fines challenge without first receiving 
evidence of the value of the property at issue. Id. at 403. 

4. Other Defenses to Forfeiture
a. Double Jeopardy Defense Not Available

The constitutional protection against double jeopardy does not
extend to civil forfeiture proceedings. While the constitutional
protection against double jeopardy from multiple punishments
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prohibits government from punishing twice or attempting a 
second time to punish criminally for the same offense, civil in 
rem forfeitures are not “punishment” for double jeopardy 
purposes. United States v. Ursery, 518 U.S. 267 (1996); 
Commonwealth v. Wingait Farms, 690 A.2d 222 (Pa. 1997). 

b. Due Process Defenses
An advocate should carefully consider whether to raise and
preserve due process objections to the overall civil forfeiture
regimen.  Civil forfeiture statutes permit the government to
forfeit private property without requiring that the government
establish its claim by the higher level of proof often required in
civil proceedings and certainly in criminal proceedings. Since
forfeitures are highly penal actions, many have questioned
whether the constitution requires the government to establish
its claim beyond a reasonable doubt or, alternatively, by clear
and convincing evidence, rather than merely by a
preponderance of evidence.

These concerns were recently noted in a Statement of Justice
Thomas respecting the denial of certiorari in the case of
Leonard v. Texas, 137 S. Ct. 847, 848-50 (2017). There,
Justice Thomas wrote that “forfeiture has in recent decades
become widespread and highly profitable. This system—where
police can seize property with limited judicial oversight and
retain it for their own use—has led to egregious and well-
chronicled abuses.” Id. at 848. “These forfeiture operations
frequently target the poor and other groups least able to
defend their interests in forfeiture proceedings.” Id. Ultimately,
Justice Thomas suggests that in such a highly penal
prosecution, “the penalty should not be inflicted, unless the
infractions of the law shall be established beyond reasonable
doubt.”

Bennis v. Michigan, 516 U.S. 442 (1996)

In Bennis, the U.S. Supreme Court addressed whether
Amendment XIV’s Due Process Clause prohibits the forfeiture
of private property to the government where the property
owner is actually innocent of the offense giving rise to the
forfeiture. 516  U.S. at 446. The Bennis Court held that the Due
Process Clause does not prohibit such forfeiture. Id. at 443,
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446. 

Tina Bennis owned an automobile jointly with her husband, 
John Bennis.  Without Tina’s knowledge and certainly without 
her consent, John used their car to engage the services of a 
prostitute. The police observed John in flagrante delicto and 
arrested him. Thereafter, John was convicted of gross 
indecency, and the Bennis car was seized and forfeited as a 
public nuisance under Michigan law. 

Because the Michigan statute did not provide for an innocent 
owner defense, Tina argued that the forfeiture of the Bennis 
car, at least to the extent of her interest, violated her right to 
due process of law.  On appeal from the grant of a forfeiture 
order, the Bennis Court upheld the forfeiture and ruled that 
that the Due Process Clause did not prevent a forfeiture of 
Tina’s legal interest in her car despite her innocence. Id. at 443, 
446. The Court found it to be significant that the Michigan 
statute authorized the initial seizure of the Bennis car and that 
state courts retained remedial discretion in deciding whether to 
grant a forfeiture. Id. at 453. 

G. Special Considerations Relating to Real Estate Forfeitures 

Real estate forfeitures may involve additional pleadings and 
considerations for a homeowner when defending against forfeiture.   

1. Petition for Forfeiture Pursuant to the Forfeiture Act   
i. The petition will be captioned in the name of the 

Commonwealth of Pennsylvania and brought against the 
property itself, since this is an in-rem proceeding.  The 
defendant is usually captioned similar to “the real property and 
improvements known as 1234 Market Street, Philadelphia, PA 
19107”.  

 

ii. Under prior practice, the petition was to befiled in City Hall and 
given a typical court term and docket number for civil filings.  The 
petition was also to be filed in Room 206 of the Criminal Justice 
Center (Motion Counter) where it was assigned will be given an 
M.R. or M.D. number. This procedure was modified in 2016 
pursuant to Philadelphia General Court Regulation 02 of 2016 as 
described earlier in this manual. 
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iii. The petition will allege the identity of the owner, usually based 
upon what is listed in the Philadelphia Real Estate Directory.  This 
may or may not be accurate.      

iv. The petition will outline basic information regarding the alleged 
illegal sale of controlled substances, often involving the presence 
of undercover officers (U/C) and/or confidential informants (C/I).  
The petition will generally allege any arrests occurring at the 
property, although civil forfeiture may be commenced without any 
arrests or criminal charges being brought.  The petition will 
generally describe any search and seizure warrants that were 
issued and executed, as well as all drugs, drug-related items, 
currency, proof of ownership or identity, etc., found and seized at 
the property. Finally, the petition will request that the property be 
forfeited and transferred to the custody of the Philadelphia District 
Attorney’s office.    

 Note that, at times, the District Attorney’s office has simply 
attached the police arrest report to the petition and 
incorporated its contents as the material allegations of fact.  
This arguably does not comport with pleading requirements 
and is subject to a preliminary objection.  

v. The petition will be signed by the assistant district attorney 
assigned to the case as well as the chief of the district attorney’s 
public nuisance task force.  The petition will usually be verified 
(affirmation) by the district attorney on the case.   

2. Related Preliminary Filings. In addition to the forfeiture 
petition, the district attorney’s office may also file the following 
preliminary pleadings and documents when the property involves 
real estate:  

(1) A Lis Pendens; 

(2) A Rule to Show Cause why a restraining order against the 
property should not issue and an application to seize and seal the 
property should not be granted; 

(3) A Signed Ex Parte Court Order, granting a temporary 
restraining order against the property prohibiting any interest in 
the property from being sold, assigned, optioned, given, 
bequeathed or transferred in any manner; 
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(4) The Commonwealth’s Petition for a Temporary Restraining 
Order, seeking to prohibit the sale, encumbrance, or transfer of 
any interest in the property; and Petition to Seize and Seal the 
property. 

If the property involves real estate, the Court may grant the 
Commonwealth’s preliminary petitions on an ex parte basis for a 
limited time period and set down these requests promptly for a court 
listing.  Generally, at the next court listing, or soon thereafter, any 
orders entered ex parte that restrain the sale or disposition of the 
property, that enter a lis pendens, and/or that seize (and potentially 
seal) the property are entered for the duration of the case pending 
the outcome of the forfeiture petition or a specific preliminary request 
by the property owner.  Note that ex parte seizures of real estate 
likely violate due process requirements absent exigent 
circumstances.  This is consistent with the Forfeiture Act’s treatment 
of real property seizures (42 Pa. C.S. § 5803(b.1)), and described in 
more detail earlier in the manual. 

3. Service of Process.   

The verification (affirmation) concerning service of process which is 
attached to the forfeiture petition sometimes states that “a copy of 
this petition will be sent by personal service and certified mail 
postage paid to [owner of property, as listed in Real Estate 
Directory].”   This arguably does not comport with requirements as 
it suggests future action, rather than documenting past action to 
serve process.  Also, under prior practices, the district attorney’s 
office has not usually filed of record a proof of service, and the court 
has not, sua sponte, required the filing of proof of service.  This 
practice appears to violate pleading requirements and raises 
questions of personal jurisdiction over the property owner.  At times, 
the district attorney assigned to the case may make an oral 
representation to the court at a later listing that service has occurred 
and the court has sometimes accepted such representations without 
requiring more. This practice should be objected to if it still occurs.  
Under new requirements detailed in Court General Regulation 02 of 
2016 and provided for under the Forfeiture Act (42 Pa. C.S. § 
5805(d.1)), the district attorney is required to file a proof of notice 
in every case, and personal jurisdiction is not established without it.  

If service cannot be accomplished, or if ownership is unclear, the 
district attorney’s office will normally advertise the action once for 
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two successive weeks (generally in the Philadelphia Daily News), but 
then not automatically file a formal proof of advertisement with the 
Court.  Once again, this raises substantial jurisdictional questions. 
See Commonwealth v. One 1991 Cadillac Seville, 853 A.2d 1093 (Pa. 
Cmwlth. 2004), for a discussion of service of process by certified 
mail. This procedure is also now governed by Court General 
Regulation 02 of 2016, and provided for under the Forfeiture Act (42 
Pa. C.S. § 5805(d.1)), and the District Attorney’s office is required to 
file proof of publication in every case. 

4. Status of Answer and Status of Counsel
Under the Forfeiture Act, the claimant (owner or person with a
legal interest in the seized real property) has thirty (30) days after
service of process in which to file an answer to the forfeiture
petition and the notice served with the petition will note that
deadline.  In practice, the claimant usually has much more time.
Note that Philadelphia practices are now outlined in General Court
Regulation 02 of 2016.

After service of the forfeiture petition and the entry of any
preliminary orders, the case will usually be listed at 8:00 a.m. in
the Criminal Justice Center.  This listing is not a hearing, but rather
a status listing.  At 8:30 a.m. a trial commissioner will take the
bench, deliver an explanatory statement, and then engage in a
call of the list.  There is no judge at the outset while the trial
commissioner manages the court list. The presiding judge will
usually take the bench later after the call of the list is completed
and will hear any motions or other matters requiring court rulings.
The courtroom is also used for other criminal motions and
expungements at the same time.

A property owner of real property arriving at the courtroom should
check in with the clerk of the court and identify the address of the
real property.  When the assistant district attorney assigned to
that case arrives, he or she will generally discuss the status of the
case with the property owner or his or her counsel if the owner is
represented.  If the owner states that she would like to get a
lawyer or that she would like to defend the action, the case will
usually get a new listing date from the trial commissioner, usually
at least thirty or sixty days later.  The property owner will be
informed orally in the courtroom by the trial commissioner of the
next court date, and the owner may be given a sheet with the next
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date listed.  Generally, there will be no additional notice of the 
next court listing provided to the property owner.  The trial 
commissioner will mark on the transcript of the case the new date 
and usually a listing of “status of answer” or “status of counsel.”  

At the next court listing, the assistant district attorney will inquire 
of the owner the status of his or her efforts to obtain counsel or 
file an answer, and generally will obtain another listing date, some 
thirty days or more later, if the owner needs more time.  It is 
critical that a property owner show up for all court dates; 
otherwise there is a risk that a default judgment may be entered 
forfeiting the property.  If, for some reason, a property owner 
cannot attend a scheduled court listing, he or she should notify 
the district attorney listed on the forfeiture petition in advance of 
the court date so that a new date can be obtained. 

It is usually during this time period that property owners seek 
legal assistance.  Property owners who seek legal help from 
Community Legal Services or Philadelphia Legal Assistance may 
be referred to the Philadelphia Volunteers for the Indigent 
Program (VIP).  VIP will attempt to obtain volunteer counsel from 
the private bar or from a law school clinical program. With the 
assistance of counsel, the following steps should be considered: 

a. Docket Entries. Always obtain the docket entries of the case 
from the Court of Common Pleas and all filed documents.  
website.  Note, however, that the official docket entries will 
not contain all subsequent proceedings that have occurred 
in the Criminal Justice Center. 

b. Criminal Division File.  If you are unable to access the docket 
entries of the case through the court’s website, you may get 
a complete history of all court listings and actions taken by 
going to Room 206 of the Criminal Justice Center (Criminal 
Motions Counter) and request to see the court file and 
obtain their assistance to learn the history of the case.  
Depending on the age of the case, there may be a hand-
written status sheet in the file that will briefly list all court 
listings (usually in the trial commissioner’s handwriting) as 
well as the status of the case, including copies of any 
pleadings filed in the case.  More recent cases should have 
a computerized listing of all case dates and actions taken. 
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c. Sealing of Real Property.  When a forfeiture petition involves 
real estate, it is important to ascertain from your client 
whether the property has been sealed (and the owner has 
already been removed from the property) or whether the 
owner is still in possession of the property.  Obviously, this 
is a critical fact that will shape your immediate strategy and 
the speed by which you will need to act. If the property is 
sealed, you may want to file a motion for unsealing (see 
discussion below).   

d. Contact the Assistant District Attorney.  Call the assistant 
district attorney who filed the forfeiture petition to advise 
the ADA that you will be representing the property owner 
and that you intend to file a response.  Under normal 
circumstances, you will have until the next court status 
listing to do so, although additional time is normally 
granted upon request.  Always check to make sure that a 
default judgment has not been entered and that you have 
adequate time to investigate and file a response, by 
agreement if necessary, so that a default judgment is not 
entered or will be entered before you can file a response.   

5. Special Issues.   
Sometimes, there are special issues that also must be addressed.  
For example,  

 Status of Estate.  If there is a question as to legal title to the 
property, or if your client has an interest in the property but is 
not the record owner, or if the owner is deceased and the estate 
of the deceased has not been probated, special attention will 
need to be taken with regard to ownership. The district 
attorney’s office may take the position that you do not have 
standing to contest the forfeiture until the estate of the 
deceased has been raised.  In this event, the district attorney 
and the court will normally give you ample time to take 
appropriate steps in the Orphan’s Division of the Court of 
Common Pleas to obtain legal authority to appear on behalf of 
the seized real property.  If this applies to your case, you may 
want to consult with the Volunteers for the Indigent Program 
(VIP) regarding problems of tangled title as there are technical 
and financial resources that may be available to help you if your 
client is indigent and you are unfamiliar or unable to resolve a 
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title problem on your own.  Note also that if your client has a 
legal interest in the property, including possession of the 
property, that may be adequate to confer standing to defend 
against the forfeiture.  It may not be enough, however, to 
assert an innocent owner defense and therefore it is advisable 
to remedy tangled title or other ownership issues. 

 Unsealing Hearings. If the property involves real estate, the 
due process clause and Pennsylvania’s Forfeiture Act require 
that a home not be seized and sealed without a prior court 
hearing and opportunity to be heard, absent exigent 
circumstances.  If the owner is out of the property and the 
house has been sealed, you will need to determine with your 
client whether to file an unsealing motion and seek an 
“unsealing hearing” to try to get the owner back into 
possession of the property pending the outcome of the case.  
Since civil forfeiture cases can take a long time to conclude, 
you should strongly consider filing such a motion with the Court 
and seeking interim relief for your client.  Pennsylvania’s 
Forfeiture Act specifies procedures for the interim release of 
seized property for hardship reasons. 42 Pa. C.S. § 5805(f). Of 
course, you should also discuss with the assistant district 
attorney the prospect of unsealing the property by agreement 
of the parties once you are knowledgeable about the facts of 
the case. Usually, the entry of restraining orders and a lis 
pendens should be sufficient to protect the government’s 
interest without need for sealing of the property. 

 Status of Interest. If there is a question involving the legal 
interest of a property claimant, such as where the record owner 
has died intestate and legal ownership is part of a tangled title 
problem that needs to be resolved, the forfeiture case will be 
relisted for a future date under the designation “Status of 
Interest.” While awaiting that listing, the property claimant 
may need to raise an estate or take other appropriate action to 
obtain legal title to the property.  The Volunteers for the 
Indigent Program (VIP) has a very helpful manual available on 
its website on how to quiet title or take other action needed to 
resolve such questions. 

H. Additional Considerations for the Forfeiture Hearing 
1. If the case does not settle, and a jury demand has not been filed 
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and perfected, the matter will be tried before a judge at the 
Criminal Justice Center.  (Note that according to a 2012 
Commonwealth Court opinion, the government may not obtain a 
forfeiture of property by summary judgment, but rather must 
proceed to and prevail at trial.  See Commonwealth v. All That 
Certain Lot or Parcel of Land Located at 605 University Drive, 
State College, 61 A.3d 1048 (Pa. Cmwlth. 2012) (plurality 
opinion)). (This may be altered by subsequent court decisions 
holding that the Pennsylvania Rules of Civil Procedure apply to 
civil forfeiture actions unless they conflict with requirements in the 
Forfeiture Act).  

2. Appropriate advanced notice should be given by the parties to the
presiding judge at the Criminal Justice Center to ensure that
adequate time is allotted on the court’s calendar for a hearing.  It
is strongly recommended that counsel request a pre-trial
conference with the presiding judge to discuss any pre-trial issues
that may require a judicial ruling.  If a jury trial was previously
demanded and perfected, the case should have been transferred
to the Civil Division and it will be tried there in accordance with
the case management order entered in the case in the Trial
Division.

3. Forfeiture hearings are generally scheduled for a date certain.  At
the time of the hearing, the Philadelphia Court of Common Pleas
is required to determine if the claimant received notice of the right
to legal representation and the right to a jury trial (in substantial
compliance with the Notice to Defend attached to General Court
Regulation No. 02 of 2016 in the Appendix.

4. The Court is also required to determine whether a jury trial, if
requested, was or is waived by any party.

5. If a claimant is not represented by counsel despite receiving notice
of the right to have a lawyer, the Court must inform the claimant
of his or her right to call witnesses and offer documentary
evidence in support of the claim.

 If the owner or person in possession of property subject to
forfeiture is a minor, the Court should determine to what extent
a parent or natural guardian may need to represent the minor’s
interests consistent with Pa. R.C.P. No. 2026 et seq.

6. If, at a forfeiture hearing, the Commonwealth sustains its burden
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of establishing a nexus between the property and the criminal 
activity, the burden shifts to the property owner to disprove the 
Commonwealth’s case and/or establish a statutory or 
constitutional defense.  Commonwealth v. McJett, 811 A.2d 104 
(2002), appeal denied 829 A.2d 1158. See also Commonwealth v. 
$6,425.00 Seized from Esquilin, 880 A.2d 523 (Pa. 2005) 
(discussing the shifting of burdens in a currency forfeiture case). 

 Forfeitures are not favored in the law, and therefore the 
Forfeiture Act must be strictly construed.  Commonwealth v. 
One (1) 1993 Pontiac Trans AM, 809 A.2d 444 (Pa. 
Cmwlth.2002).  See also Esquilin, Id. 

7. Forfeiture proceedings, while quasi-criminal in nature, are civil in 
form; the standard of proof is by a “preponderance of the 
evidence.”  Commonwealth v. $16,208.38 U.S. Currency Seized 
from Holt, 635 A.2d 233 (Pa. Cmwlth. 1993), appeal denied 647 
A.2d 509 (Pa. 1994).  Note, however, that if a property owner has 
asserted an Excessive Fine constitutional challenge, the 
government’s burden on that claim arguably rises to “clear and 
convincing evidence” to show that the criminal conduct in question 
is not a one-time occurrence.  Commonwealth v. 2136 Clearview 
Avenue, 841 A.2d 629, 632 (Pa. Cmwlth. 2004).  Notably, 
however, these cases interpret the prior statute (repealed and 
replaced by §§ 5802-5808 (effective July 1, 2017)).The new 
statute changes the burdens affecting the “innocent owner” 
defense, at a minimum. It remains to be seen how courts will 
interpret the burdens affecting the “excessive fines” defense 
under this statute. See prior discussion in Section VI.E.  

8. If the property owner answers the forfeiture petition but fails to 
appear at trial, the Commonwealth may still be required to meet 
its burden by presenting evidence of a nexus between the unlawful 
activity and the property subject to forfeiture.  Arguably, a court 
should not automatically grant forfeiture of the property if the 
property owner fails to appear at trial. Commonwealth v. 1992 
Chevrolet, 844 A.2d 583 (Pa. Cmwlth. 2004).  See also 
Commonwealth v. 605 University Drive, 61 A.3d 1048 (Pa. 
Cmwlth. 2012) (plurality) (holding summary judgment is not 
available to the Commonwealth and a hearing must be held in 
order to forfeit real property).  (Note however that there is a 
question as to the current status of these holdings since it is now 
clear that the Pennsylvania Rules of Civil Procedure do apply to 
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civil forfeiture proceedings, absent a conflict with the 
requirements of the Forfeiture Act).  

9. The Fifth Amendment’s privilege against self-incrimination may be 
invoked in a civil proceeding, including a civil forfeiture case, but 
a fact-finder may draw an adverse inference when the privilege is 
invoked in a civil case.  See Commonwealth v. $23,320 U.S. 
Currency, 733 A.2d 693 (Pa. Cmwlth. 1999).  (Of course, this 
differs sharply from a criminal case in which an adverse inference 
may not be taken from the fact that a witness has invoked the 
privilege against self-incrimination.)  In addition, immunity may 
be given by the prosecutor in a civil forfeiture proceeding for 
statements that a witness may make at the forfeiture hearing 
relating to his or her involvement with drugs. Commonwealth v. 
One 1984 Chrysler Fifth Ave. Sedan, 638 A.2d 370, 372 n.7 (Pa. 
Cmwlth. 1994) (citing 42 Pa.C.S. § 594(d)). 

 

VII. Appeal of Forfeiture Order 
 Following the entry of a judgment for forfeiture of property, there is 

no requirement for the filing of a post-trial motion. See 
Administrative Order 02 of 2016 in Appendix. An aggrieved party 
may file an appeal directly to the Commonwealth Court.  Over the 
years there has been some confusion as to whether an appeal in a 
civil forfeiture matter should be filed in the Superior Court or the 
Commonwealth Court.  Since these cases look like criminal cases, 
some lawyers have filed appeals to the Superior Court.  However, 
since these are civil proceedings involving the Commonwealth as a 
party, jurisdiction more properly lies in the Commonwealth Court. 
The law seems to be much clearer on that now, although you will 
continue to see some civil forfeiture cases filed in the Superior Court.  
Usually, however, the Superior Court will transfer civil forfeiture 
appeals to the Commonwealth Court for disposition. 

 
*     *     * 

 
 

Note that unreported panel decisions of the Commonwealth Court issued 
after January 15, 2008 may be cited for their persuasive value, but not 
as binding precedent.  See Commonwealth Court’s Internal Operating 
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Procedures (IOP), Section 414. Always check to see whether cited cases 
in this Manual are unreported panel decisions. 
 
 
 
 
IMPORTANT NOTICE:  This manual is for training and 
informational purposes only; it is not intended to convey legal 
advice in connection with any actual case or legal matter.  It is 
strongly recommended that an individual whose property is the 
subject of a police seizure or a civil forfeiture proceeding consult 
an attorney promptly for legal advice and assistance. 
 
Special Notes of Appreciation.  This training manual was 
originally prepared by Louis S. Rulli, Practice Professor of Law, 
University of Pennsylvania Law School, for a Philadelphia 
Volunteers for the Indigent Program (VIP) training program on 
civil forfeiture for pro bono lawyers held on May 25, 2004.  The 
manual was subsequently updated by Professor Rulli with the 
able assistance of Penn law students Matthew Funk in 2008 and 
Benjamin Frommer in 2012.  Special appreciation is extended to 
Dan Urevick-Ackelsberg, Esq., for his comprehensive review in 
2012 and to Tom Wheeler for his updating and formatting of the 
manual in 2013.   The manual was substantially expanded, 
reorganized, and updated in May 2017 with the incredibly able 
assistance of Zachary Manning (Penn Law Class of 2017), for 
which we are especially grateful. Finally, a special note of thanks 
goes, as always, to the Civil Practice Clinic’s Susanna Greenberg, 
Esq., for her many helpful suggestions and valuable input. 
 
We also express our appreciation to Philadelphia VIP and to the 
Pepper Hamilton law firm for their vital support of the manual 
and of training sessions for pro bono lawyers in civil forfeiture. 
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Please note that this Answer and New Matter was prepared prior to the 
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DRUG FORFEITURE 
 
 
 

DESCRPITION: These cases are commenced pursuant to the procedure attached hereto. 
 
 
MANAGEMENT: A Status/Trial Scheduling Conference is conducted approximately 30 days 

from commencement at which time a trial assignment to a designated Trial Pool Month and a 

Settlement Conference are scheduled. 
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