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CHECKLIST FOR PHILADELPHIA LANDLORD –TENANT ISSUES 
September 27, 2019  

Tab 
A. Housing Inspection License:  No rent due for any unlicensed period; no eviction. 
B Certificate of Rental Suitability:  No rent due and no eviction if landlord fails to deliver to tenant a signed 

Certificate issued no more than 60 days prior to inception of lease and the “City of Philadelphia Partners for 
Good Housing” Handbook.  (For pre- 10/12/2011 leases, see attached). Certain L&I violations constitute 
noncompliance (see Tab B materials attached). 

C. Lead Paint Ordinances: a. Violation Orders – No eviction; no collection of rent if landlord failed to 
comply with Health Department lead-paint violation order within 30 days. 

b.  Lead Safe Certifications – No eviction; no collection of rent; damages; refund  if landlord 
failed to provide Certification, if child 6 or under is living (or will live) in property during lease term. 
c.  Disclosures – Lead disclosure required (can be in lease) for all pre-1978 buildings; if not given, 
tenant can conduct inspection and terminate.  Also, remedies mentioned above. 

D. Domestic Violence:  No eviction or subsidy termination due to incidence of domestic violence.  For all 
housing, victim has right to terminate lease on 30 days’ written notice (with documentation). 

E. Notice to Vacate:  There is disagreement among counsel on this issue.  Tenant advocates believe no 
Municipal Court jurisdiction for any complaint filed prior to expiration of the notice period under a valid 
Notice to Vacate:  at least 10 days for non-payment, 15 days for termination/breach of condition, 30 days for a 
lease longer than 1 year.  Service must be in person or by posting, not by mail.  Notice can be waived in lease. 

F. Retaliation /Unfair Rental Practices:  No retaliation by landlord for reporting to L&I, etc.  Limited right to 
terminate while a notice of violation is pending.  Notice required for rent increases upon lease renewal. 

G. Fair Housing Commission:  If a Fair Housing Commission (FHC) complaint has been filed before the 
Municipal Court LT complaint was filed, the matter should be continued until the FHC reaches a resolution.  
MC court may, and in some cases (e.g. retaliation) should, refer to FHC. 

H. Public / Subsidized Housing: 
a.  Good Cause: Public housing, Section 8 project-based/HUD housing, and low income housing tax 
credit housing requires “good cause” (defined as serious and repeated violations or other itemized 
reasons) for termination or non-renewal of the lease.  
b.  Section 8: In a section 8 subsidized lease, landlord can only sue tenant for tenant’s portion of the 
rent, not for amount unpaid by PHA.  PHA must sometimes be added as third-party defendant to 
pursue its share of the rent.  Also, no attorney’s fees can be collected unless there is a separate, signed 
and approved lease addendum/agreement providing for fees. 

I. Attorney’s Fees:  No attorney’s fees awarded unless the lease expressly so provides and the landlord is 
successful.  Must be reasonable. 

J. Implied Warranty of Habitability:  Not waivable.  Tenant must have informed landlord of repair issues.  
No escrow account is required by law for withheld rent.  No adverse judgment if tenant pays amount 
determined by the Court to be owed. 

K. Illegal Lockouts/Self-Help Evictions:  No self-help lockout, including shutting off of utility service.   
L. Excess Security Deposit/Escrow:  During first year, limit is two months’ rent; after one year, only one 

month’s rent in escrow to secure damages or rent.  According to the Philadelphia Code, how escrow is 
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labeled (security or last month’s rent) is not relevant.  There is disagreement among counsel on interpretation 
of this issue. 

M. Burden of Proof:  Plaintiff by preponderance of evidence re rent, fees, licensing and certificate compliance.  
Licenses and Certificates to be proven by documentary evidence.  Defendant by preponderance of evidence, 
including testimony, on warranty of habitability.  No L&I violation is necessary to prove habitability issue.  If 
retaliation is alleged, landlord must prove eviction action is not in retaliation for complaint to L&I. 

N. Utility Bills:  Bills must be presented to court for collection.  Tenants have right to receive notice from 
utilities of imminent shutoff and to pay amounts owed in order to maintain service.  Tenants may then deduct 
amounts paid from rent. 

O. Appeals:  Appeals for de novo review of contested judgments must be filed within 10 days, unless the 
judgment is a money-only judgment, in which case the deadline is 30 days.  See attached for further details, as 
well as for rules applying to the filing of petitions to open default judgments and for appeals of denials of 
petitions. 

P. Property Left in Unit:  Prior to disposing of property left on premises, the landlord must provide 10 days’ 
notice of tenant’s right to retrieve property or to have it stored for up to 30 days at tenant’s cost.  Special rules 
apply to tenants (or immediate family) subject to a protection from abuse order. 

Q. Effect of Foreclosure Sales on Tenants’ Rights:  Federal law supplements certain state law protections 
available to tenants whose rental residence undergoes a mortgage foreclosure or tax sale. 

R. Effect of Bankruptcies:  The Bankruptcy Code may stay certain enforcement actions and affect certain rights 
of landlords and tenants. 
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TAB A 
HOUSING INSPECTION LICENSE 
 
Subject to very limited exceptions (see below), no rent may be collected (or eviction sought) 
during or for any period for which no license was obtained or during which such license was 
suspended.  Proof of a Housing Inspection License is a requirement in order to obtain a 
judgment for collection of rent or an order for eviction in Philadelphia Municipal Court.   The 
Municipal Court has implemented a procedure under which any complaint that does not attach 
such a license for all periods for which the landlord is seeking collection of rent or eviction (as 
well as a copy of the Certificate of Rental Suitability – see Tab B) will be flagged by the clerk’s 
office for judicial review.  Such a review may generate a Notice of Non-Compliance that will be 
delivered to the judge and to the parties.  After the call of the list on the hearing date, the judge 
will explain the significance of such notices to the parties. 
 
No rent or eviction can be awarded for any period in which no appropriate license was 
issued.  Phila. Code § 9-3901(4)(e), § 3-902; Goldstein v. Weiner (Shuter, J., Phila. Ct. of 
Common Pleas, 2011). 
 
Philadelphia Code  § 9-3901(4)(e): 
 
Non-compliance.  Any owner who fails to obtain a rental license as required by §9-3902, 
or to comply with § 9-3902, or to comply with §9-3903 regarding a Certificate of Rental 
Suitability, or whose rental license has been suspended, shall be denied the right to 
recover possession of the premises or to collect rent during or for the period of 
noncompliance or during or for the period of license suspension.  In any action for 
eviction or collection of rent, the owner shall attach a copy of the license. 
 
Philadelphia Code  § 9-3901(4)(f): 
 
Private Right of Action. Any tenant of any property subject to the provisions of this 
Chapter shall have the right to bring an action against the owner of such property to 
compel compliance with this Chapter. Such private right of action neither limits nor 
expands the rights of private parties to pursue any legal rights and claims they may 
possess under a written agreement or at Common Law. 
 
PRACTICE POINTS:  
 
Did the landlord have an appropriate housing inspection license at all times for which rent is 
sought?  Call 311/ L&I to determine gaps, especially if the license filed with complaint is 
recent.  Also check to see that appropriate license (e.g. multi-unit, if applicable) was 
obtained.  For example, if a single-unit license was obtained and it is a multi-unit building, 
arguably it is not an appropriately compliant license. When applying for a rental license, a 
landlord is required to pay a fee and fill out a form. The information they provide on this form is 
not verified and therefore should not be trusted as fact, especially when there is a potential lead 
defense. 
 
License information can be found at www.phila.gov/li  
 
The license requirement applies even if a landlord lives at the same address.  There are 
very limited exceptions from the license requirement: for multiple dwelling units (for which a 
single license will suffice), for “limited lodging facilities” as defined in § 14-604(13), and for 
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certain units occupied by a member of the owner’s family (see below).  See Philadelphia Code § 
9-3902 (1) (b).  The “unit occupied by member of the owner’s family” exception arguably 
applies only if that family member is not paying any rent.  See below the Code provision 
regarding L&I’s right to obtain an Affidavit of Non-Rental: 
 
Philadelphia Code § 9-3902(1)(b) (ii):   A rental license is not required for any dwelling 
unit that is occupied by the owner or a member of the owner's family, provided that the 
Department may require the owner to submit an Affidavit of Non-Rental. 
 
New owners must obtain a new license within ten business days after transfer of 
ownership.  Philadelphia Code § 9-3901 (3) (b). 
 
L&I will not (or should not) renew or issue a license if outstanding violation notices have been of 
record for more than 30 days, unless there is a pending appeal. 
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TAB C 
LEAD PAINT  
 
Lead Paint Ordinance compliance can be raised as a defense in Landlord/Tenant Cases.  
Complaints seeking affirmative money recoveries under the Lead Paint Ordinance must 
be filed in Small Claims Court (subject to jurisdictional limits) rather than as Landlord 
Tenant cases.  If there is a Landlord Tenant case and also a separate Small Claims Court 
case that involves the same premises, they can be consolidated for trial.  Complaints 
seeking recoveries in excess of the Municipal Court Small Claims jurisdictional limit 
($12,000) must be filed in the Court of Common Pleas. 
 
Note:  Practitioners should be mindful of the application of the doctrine of res judicata and the 
potential effect on future litigation under the Lead Ordinance if a tenant fails to raise a Lead 
Ordinance defense or claim in a landlord-tenant case.  Additionally, practitioners should 
consider whether or not a former tenant as opposed to current tenant will be entitled to bring an 
action or assert a defense under the Lead Ordinance. 
 
 
a. Violation Orders – No eviction; no collection of rent if landlord failed to comply with Health 
Department lead-paint violation order within 30 days. 
 
b.  Lead Safe Certifications – No eviction; no collection of rent; damages; refund  if landlord 
failed to provide Certification in a building built before March 1978, if child 6 or under is living (or 
will live) in property during lease term.  The landlord must provide a copy to the tenant and the 
Health Department.  The landlord must also advise the tenant, in writing, to notify the landlord of 
any peelings, flaking or chipping paint and the landlord should inspect and correct any defective 
condition. 
 
c.  Disclosures/Statements – Lead warning statements are required for all leases in 
Philadelphia, regardless of the date of construction.  Phila. Health Code § 6-805(2).  Lead 
disclosure required (can be in lease) for all pre-1978 buildings; if not given, tenant can conduct 
inspection and terminate.  Landlord must provide notice of the right to obtain a lead inspection 
at tenant’s expense.  For pre-1978 housing, tenant has a limited right to rescind the lease upon 
a certification that there is a lead paint hazard.  See Phila. Health Code § 6-804 for time frames 
for providing notice and electing to rescind.  Also,see remedies mentioned above. 
 
For any property built before 1978:  Did the landlord disclose (in lease or otherwise) the 
absence or presence of lead-based paint or provide a Health Department form?  Did the 
landlord provide a lead hazard information pamphlet prepared by the Health Department?  If 
not, the tenant is entitled to damages in the amount of double the reasonable cost of a 
residential lead inspection and attorney’s fees and costs.  Phila. Health Code §§ 803, 809.  
 
d.  Tenant Protection Against Retaliation: 
Is there any outstanding Health Department lead-based paint hazard violation?  Court should 
have access to the information.  If so, the owner is prohibited from: 
(1)   Evicting or attempting to evict the tenant; 
(2)    Coercing the tenant into abandoning the unit; 
(3)    Changing or attempting to change the lease term; 
(4)    Re-renting the unit until such time as the lead-based paint hazard violation has   
    been corrected; 
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(5)   Collecting or attempting to collect further rent if the owner has failed to comply with the 
order in 30 days as determined by the Health Department. 
 
e.  Additional Remedies for noncompliance with lead safe certification.   
If landlord does not comply, the tenant may bring an action to provide the certification, 
damages, exemplary damages of up to $2,000 and attorney’s fees and costs.  Landlord is also 
denied the right to collect rent (and tenant is entitled to refund of rent paid) during or for the 
period of noncompliance.  Also subject to fine of up to $ 2,000 per offense and/or imprisonment 
of up to 90 days.  Each day of noncompliance is a separate offense. Chapter 6, §§ 803(3), 802-
12, 811. 
 
f.  Additional Penalties for noncompliance with Lead Ordinance. 
Municipal Court (or Common Pleas Court) can award actual damages and to not less than triple 
the monthly rent for each violation plus attorney’s fees and costs.  Court can also impose a fine 
of $300 and/or imprisonment of 90 days and a continuing violation constitutes a separate 
violation for each day.  Phila. Health Code §§ 403(5), (5)(b)(.1) and (5)(b)(.2). 
 
The following is a more detailed description of certain Federal and Philadelphia laws relating to 
lead: 
 

Lead-Based Paint Disclosure, Anti-Retaliation and Lead Safe Rental Certification 

 

I. Federal Law 

 

A. Introduction 

 

On October 28, 1992, Congress enacted the Residential Lead-Based Paint Hazard 

Reduction Act (42 U.S.C. §§ 4851-4856) (the "Act") to, inter alia, address the threat posed to 

small children by the presence of lead-based paint in residential housing.  It is important that 

persons involved in landlord/tenant issues become familiar with the disclosure requirements 

contained in the Act and their impact on the leasing of certain residential property. Although the 

Act applies both to the sale and lease of residential housing, for purposes of these materials, this 

discussion is confined to the obligations imposed on landlords by the Act. 

 

B. Scope of the Act 

 

The disclosure provisions of the Act are applicable only to "target housing," defined as 

"any housing constructed prior to 1978, except housing for the elderly or persons with disabilities 

... [unless a child who is less than six will reside therein] or any 0-bedroorn dwelling...." 42 U.S.C. 

§ 485lb(27). The HUD Secretary has the discretion to designate a date earlier than 1978 for 

jurisdictions that banned the use of lead-based paint prior to that year. Absent this special 

designation, the Act applies to all housing built before 1978. 

 

C. Disclosure Required by the Act 

 

The disclosure provisions of the Act are set forth in 42 U.S.C. § 4852d.  Under this 

section, a lease of housing built before 1978 is not effective until the landlord: 
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1. Provides a prospective tenant with an EPA approved pamphlet on lead-

based paint. 

 

2. Discloses to the prospective tenant any known lead-based paint or lead 

based paint hazards present in the housing, including any lead hazard evaluation 

report available to the landlord. The landlord shall also disclose any additional 

information concerning the lead-based paint and/or lead-based paint hazards, 

such as the location of the lead-based paint and/or lead based paint hazards, and 

the condition of the painted surfaces. 24 C.F.R. § 35.88(3). 

 

Additionally, under the Act and regulations published by EPA and HUD, a standard 

warning in the language of the lease (e.g. English, Spanish) is required to be attached to or be 

part of all leases. The requirements of the Act and regulations cover both the oral and written 

leases. 

 

The Act also applies to leasing agents. Thus, where a landlord employs an agent to lease 

residential housing, the Act imposes an obligation on the agent to ensure compliance with the 

above disclosure requirements. 42 U.S.C. §§ 4852d(a)(4). 

 

D. Penalties for Violation 

 

The Act imposes civil monetary penalties in the amount of $10,000 per violation and 

criminal penalties including fines and imprisonment. Also, the HUD Secretary is authorized to 

seek an injunction of any action in violation of the Act. Finally, the Act authorizes tenants to sue 

for harm caused by a violation of the Act and to recover treble damages and costs, including 

reasonable attorney fees and expert witness fees if the tenant prevails. 

 

However, in Cudjoe v. Department of Veteran Affairs, 426 F. 3d 241 (3rd Cir. 2005), the 

Third Circuit held that Department of Veteran Affairs did not waive sovereign immunity for suits 

for money damages filed by tenants under the Act.  The Court, however noted that the plaintiff, a 

lead poisoned child may have standing to sue under the Act even though other courts had held 

that non-lessee minor children could not sue under the Act because they were not the purchasers 

or lessees.  See, Mason v. Morrisette, 403 F. 3d 28 (1st Cir. 2005), L.B. III v. Housing Authority of 

Louisville, 345 F. Supp 2d 725, 729 (W.D. Ky. 2004). 

 

E. Effective Date of Act and Implementing Regulations 

 

In Section 4852d of the Act, Congress expressly required HUD and EPA to promulgate 

implementing regulations no later than October 28, 1994 with such regulations to take effect one 

year later on October 28, 1995. In fact, however, proposed regulations were not published in the 

Federal Register until November 2, 1994, over one year beyond the deadline established by 

Congress for final regulations. Finally, on March 6, 1996, almost a year and a half behind the 

Congressionally mandated schedule, final implementing regulations were published by HUD and 

EPA.  

 

Notwithstanding this delay, the final regulations adopted a phased-in approach to 

implementation. For owners and landlords of structures containing more than four residential 
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dwellings, the disclosure requirements became applicable on September 6, 1996. For owners 

and landlords of structures containing one to four residential dwellings, the requirements became 

applicable on December 6, 1996. Accordingly in Sweet v. Sheahan, 235 F.3d 80, 2000 U.S. App. 

LEXIS 31843 (2d Cir. N.Y. 2000), the court held that that the clear language of the act did not 

impose disclosure obligations on private parties before the promulgation of the regulations. The 

court rejected the district court’s holding that HUD’s delayed effective date in the regulations 

should not apply. Id. Similarly, the court in Sipes v. Slaughter,  89 F.Supp. 2d 1199 (D. Kansas 

2000) rejected the statutory deadline of October 28, 1994 and applied the effective date as 

established by HUD.  EPA and HUD have also published "Interpretive Guidance" on the 

disclosure requirements. .  But see, National Multi-Housing Council v. EPA, 194 

F.3d 174 (D.C. Cir. 1999). Provision in Interpretative Guidance relating to lead dust hazards (from 

mini-blinds) was not ripe for judicial review because EPA had not published final 403 hazard 

definition rules and the interpretative guidance relating to this part was not enforceable. 

 

II. Local Legislation 

 

Under the federal Act, state and local governments may enact additional or more stringent 

lead paint disclosure requirements. Therefore, one should check the local jurisdiction for any 

legislation on the subject. 

 

Such an ordinance has been enacted in the City of Philadelphia. Although the Philadelphia 

ordinance largely tracks the federal legislation, it does contain several key differences. 

 

First, the lead paint warning statement required by the Philadelphia ordinance contains 

slightly different wording than the warning statement contained in the federal regulations. 

Philadelphia Health Code §§ 6-805(2). In addition, if the landlord does not have the results of a 

comprehensive lead paint inspection and risk assessment, the landlord must provide a separate 

form statement indicating the likelihood that the property contains lead-based paint. Philadelphia 

Health Code §§ 6-803(l)(b).  In addition the Philadelphia Ordinance requires that in the warning 

statement to tenants that for all residential housing that the property may have a lead water 

service or lead plumbing components. 

 

Another important difference between the local and federal law is that the Philadelphia 

ordinance confers additional rights on tenants not found in the federal Act. Chiefly, this consists 

of the provision to tenants of a 10-day recession period in order to do an independent lead 

inspection and should the lead inspection reveal lead hazards paint hazards in an property built 

before 1978, or in any residential housing a lead service or lead plumbing components the tenant 

may terminate the lease within 2 business days from receipt of the inspection report.  

 

             The landlord must provide the tenant at the time of entering into a lease a current 

pamphlet prepared by the City Water Department that provides the best practices for reducing 

the risk of lead exposure from lead service lines and lead plumbing components. The landlord is 

also required to disclose the existence of any known lead service line. 

  

              In the Philadelphia ordinance the disclosure by the landlord of lead paint hazards, lead 

service lines or lead plumbing components does not relieve the landlord of liability for damages 

under any applicable law or legal theory. Section 6-810(1) 
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The City of Philadelphia has also enacted an “anti-retaliation” ordinance to address the 

problem of eviction actions brought by landlords after they have been cited for lead-based paint 

hazard violations.  Philadelphia Health Code §§ 6-403(5).  The ordinance provides that if the City 

Health Department issues an order requiring the landlord to eliminate lead-based paint hazard 

violations, the landlord cannot: 

 

1. Evict or attempt to evict the tenant; 

 

2. Coerce the tenant into leaving the property; 

 

3. Change the lease terms; 

 

4. Re-rent the unit to another tenant until the lead-based paint 

hazard has been eliminated; or 

 

5. Collect rent if the owner fails to substantially comply with 

the order within thirty days. 

 

The ordinance also provides for penalties and gives the tenant the right to enforce the 

ordinance, obtain damages and attorney fees. 

   

In December, 2011, the Mayor signed into law the Lead Safe Certification Bill.  The law 

amended Chapter 6-800 of The Philadelphia Code, entitled “Lead Paint Disclosure,” requiring a 

landlord, prior to leasing a residential unit, to have a certified lead inspector issue a certification 

that they have inspected the unit, there is no deteriorated paint and that they have done dust 

wipes in accordance with EPA standards that show lead dust levels are below federal levels.  The 

ordinance applies to properties built before 1978, but does not apply to educational housing, 

public housing or Section 8 voucher housing and dwelling units in which children six and under 

do not and will not reside in the dwelling.  The certification must be provided to both the tenant 

and the City Health Department.  If the landlord fails to provide a certification, the tenant has a 

cause of action to obtain the certification, damages and attorney’s fees.  During the period of time 

the landlord did not have a certification, the landlord is denied the right to collect rent. In addition, 

Chapter 6-809(3)(d) provides that if a landlord fails to provide the lead-safe certification in Section 

6-803 the tenant can bring a an “action in an court of competent jurisdiction and shall be entitled 

to…refund of rent for any period in which the lessee occupies the property without a certification 

having been provided.” 

    

There can no waiver of the provisions of the ordinance. Section 6-813.  The law went into 

effect on December 21, 2012. The provisions relating to lead service lines and lead plumbing 

components went onto effect March 30, 2017 
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TAB J 
IMPLIED WARRANTY OF HABITABILITY 
 
Pennsylvania law implies a warranty of habitability into every residential lease (oral and written).  
See Pugh v. Holmes, 486 Pa. 272, 405 A.2d 897, 903 (1978).  Under the implied warranty of 
habitability, the tenant has an obligation to pay rent and the landlord has an obligation to 
maintain habitable [safe, sanitary and fit] premises.  These mutual obligations depend upon 
each other.  If the landlord breaks his or her obligation to keep the premises in a reasonable fit 
condition, this may relieve the tenant from his obligation to pay part or all of his rent until the 
landlord makes all necessary repairs.  The landlord must be given notice of needed repairs and 
a reasonable opportunity to make repairs.  The implied warranty of habitability cannot be waived 
and any attempted waiver in a residential lease is unconscionable.  Fair v. Negley,. 257 
Pa.Super. 50, 390 A.2d 240 (1978).  Pa. Super 76, aff’d 384 A.2d 1234 (1978),  
 
Must the tenant have escrowed the rent to raise an Implied Warranty Defense? 
No.  An escrow account is NOT required by law for withheld rent, unless the tenant is asserting 
rights under the Rent Withholding Act, which is not typically invoked.  See Pugh v. Holmes, 486 
Pa. 272, 405 A.2d 897 (1979), which specifically declined to require tenants to escrow their rent. 
486 Pa. at 293, 405 A.2d at 908.  The tenant’s access to rent money may be relevant to the 
question of credibility, unless the tenant used withheld money to make necessary repairs or 
unless there are other relevant circumstances. 
 
Does the tenant need to prove that the Department of Licensing and Inspection has 
issued violations to the landlord before the tenant can establish a breach of the Warranty 
of Habitability? 
No.  Pugh v. Holmes, 486 Pa. 272, 405 A.2d 897 (1979) 
 
Can the implied warrant of habitability be waived? 
No.  Fair v. Negley, 390 A.2d 240 (Pa. Super. 1978) 
 
Can the landlord lock out a tenant who withholds rent? 
No.  In Philadelphia, lockouts without court process are expressly illegal.  See attached City of 
Philadelphia Anti-Lockout Ordinance, Philadelphia Code Chapter 9-1600. 
 
What is considered adequate heating during colder months?   
Owners must provide continuous heat of at least 68 degrees in all habitable rooms, bathrooms 
and toilet rooms] from October 1 to April 30 inclusive, and during the months of May or 
September when the outside temperature falls below 60 degrees.  Property Maintenance Code 
406.2. 
 
What should the court do if the tenant withheld more rent than the court believes he 
should have? 
The Municipal Court has put into place a mechanism that applies when a tenant has been 
deemed to be entitled to an abatement of rent because of habitability issues but also to owe 
some rent after such abatement.  In such cases, if the tenant has not been found to have 
breached a condition or remained past termination of the lease, the tenant may pay the 
remaining rent due within 4 business days and (following certain court-established procedures) 
obtain a judgment in her favor.  See Topic 6 below. 
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MUNICIPAL COURT FINDINGS IN HABITABILITY ABATEMENT CASES 
 
In 2017, the Municipal Court of Philadelphia launched its new pilot program applicable to 
residential landlord-tenant cases in which the court determines that the landlord is entitled to a 
monetary award based solely on nonpayment of money due under the lease and the rent due 
should be abated because of conditions of the property that affect its habitability.  The 
Philadelphia Bar Association’s Municipal Court Committee brought the idea for the pilot program 
to the court’s attention based on dicta in Pugh v. Holmes, 486 Pa. 272, 292, 405 A.2d 897, 907 
(1979), in which the Supreme Court observed that: 
 
If there had been a partial breach of the [implied] warranty [of habitability], the obligation to pay 
rent would be abated in part only.  In such case, a judgment for possession must be denied if 
the tenant agrees to pay that portion of the rent not abated; if the tenant refuses to pay the 
partial rent due, a judgment granting possession would be ordered.  
 
 Before the launch of the pilot program, tenants were at risk of having judgments entered 
against them if they withheld more rent due to conditions affecting the habitability of the leased 
property than the court found was warranted.  The pilot program addressed that situation by 
providing tenants with an opportunity to pay the amount that the court finds is due.  If tenants 
pay the amount found by the court, the court will enter a judgment in favor of the tenants.  If, 
however, the tenants do not make the payment, the court will enter a judgment in favor of the 
landlord in the amount that the court found was due minus any payments that were made by the 
tenants after the court’s finding.  Whether or not tenants avail themselves of the pilot program 
by making a payment, they and the landlord maintain their right to take a de novo appeal to the 
Court of Common Pleas after the Philadelphia Municipal Court enters a judgment. 
 
 The pilot program involves new forms.  At the time of trial, the parties are required to 
provide contact information so that the court may easily contact them.  The court also makes 
written findings on another form that includes information about the location and person to be 
paid on behalf of the landlord.  Only money orders, bank checks and certified checks are 
acceptable means of payment.  If payment is made within four days, tenants must file an 
affidavit that includes information about when, where, how and to whom payment was made.  If 
an affidavit is filed, the court contacts the landlord via email to confirm that payment was 
made.  If the landlord disputes the accuracy of the averments contained in the affidavit, the 
court will schedule a hearing. 
 
 The pilot program’s method was chosen because it does not unduly delay an eviction 
and provides an easily verifiable means of payment.  The pilot program advances the goal of 
providing tenants with a way of withholding rent due to conditions of the property that affect its 
habitability without having to fear that a judgment will be entered against them if they withhold 
more than the court finds is warranted.  All concerned recognized that an adverse judgment 
may have the collateral effect of impairing tenants in their effort to find housing and credit.   
 
Attached is the court’s form of Findings and related instructions: 
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IN THE PHILADELPHIA MUNICIPAL COURT 

 

    ,   : 

       : 

    ,   : 

 Plaintiff(s),     : 

       : 

 v.      :  LT –  

    ,   : 

       : 

    ,   : 

 Defendant(s).     : 

 

NOTICE OF FINDINGS AND RIGHT OF 

TENANT TO PAY THE FULL AMOUNT OF MONEY DUE 

 

 On the    day of   , 20 , the court made the following findings: 

 1. The amount of past due rent, late fees, utilities, attorney’s fees, court costs and 

other amounts that the tenant currently owes to the landlord is $   . 

 2. The above-captioned action involves a residential lease. 

 3. The court has reduced the amount of rent due because of conditions of the 

property that affect its habitability. 

 4. The ongoing monthly rent after abatement or reduction is $     

until necessary repairs are made. 

 5. The only basis for the court’s findings is nonpayment of money due under the 

lease and not termination of term or breach of a condition. 

 The tenant may pay the full amount of past due money, which the court has found is $ 

 ,  

by no later than      by delivering a money order, bank check and/or 

certified check to      (insert name of person) at the following address: 
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 .  Personal checks and cash shall not be acceptable.  Whenever possible, a receipt from 

the landlord is recommended, but not required. 

 If the tenant pays or tenders to the person designated in paragraph 5 above the full amount 

of past due money by the date set forth above, the tenant must file a verification in order to have a 

judgment entered in favor of the tenant instead of in favor of the landlord.  The verification must 

specify the date, time and location at which payment was made or tendered and to whom, if 

anyone, the payment was delivered.  Attached to this notice is a copy of the verification .  It must 

be filed no later than on    . 

 If the tenant files a verification, the court will attempt to contact the landlord or the 

landlord’s counsel promptly.  If the landlord or counsel agrees that full payment was made in a 

timely manner or if the landlord or counsel fails to respond, the court shall enter a judgment in 

favor of the tenant.  If the landlord or counsel disputes that full payment was made in a timely 

manner, the court shall schedule a hearing within three days, exclusive of weekends and state 

holidays, at which the sole issue will be whether or not the tenant made or tendered full payment 

in a timely manner.  Following that hearing, the court will enter an appropriate judgment. 

     BY THE COURT: 

 

          

                       , J. 

 

The following organizations may be able to assist tenant in completing the verification that must 

be filed in order for the tenant to have a judgment entered in favor of the tenant. 

 

Community Legal Services    Landlord/Tenant Legal Help Center  

1424 Chestnut Street     1339 Chestnut Street, 10th floor 

Monday-Thursday, 9:00 a.m. to 12:00 p.m.  Monday-Thursday, 11:30 a.m. to 2:00 p.m. 

 

SeniorLAW Center (only for persons sixty years of age or older) 

2 Penn Center, 1500 JFK Blvd Suite 1501 

Tuesday & Thursday, 9:00 a.m. to 12:00 p.m. 
 











 

 

Implied Warranty of Habitability          TAB J 

 

      The Philadelphia Code  

 

CHAPTER 6 
MECHANICAL AND ELECTRICAL REQUIREMENTS 

 

SECTION PM-602  HEATING FACILITIES 

 

PM-602.1 Facilities required. Heating facilities shall be provided in structures as required by this section. 

 

PM-602.2 Residential occupancies. Dwellings shall be provided with heating facilities capable of 

maintaining a room temperature of 68°F (20°C) in all habitable rooms, bathrooms and toilet rooms. Cooking 

appliances shall not be used to provide space heating to meet the requirements of this section. 

 

602.3 Heat supply. Heat shall be supplied continuously at the temperature and in the rooms specified in 

Section PM-602.2 from October 1 to April 30 inclusive, and in addition thereto during the months of May or 

September when the outside temperature falls below 60 degrees F (15 degrees C) by every owner or operator 

of every two-family dwelling, multiple-family dwelling and rooming house except where there are separate 

heating facilities for each dwelling unit, whose facilities are under the sole control of the occupant of such 

dwelling unit. 

 

Exceptions: 

1. When the outdoor temperature is below the winter outdoor design temperature for the locality, 

maintenance of the minimum room temperature shall not be required provided that the heating system 

is operating at its full design capacity. The winter outdoor design temperature for the locality shall be as 

indicated in Appendix D of the International Plumbing Code. 

 

2. In areas where the average monthly temperature is above 30°F (-1°C) a minimum temperature of 65°F 

(18°C). 

 

PM-602.4 [Reserved] 

 

PM-602.5 Room temperature measurement. The required room temperatures shall be measured 3 feet 

(914 mm) above the floor near the center of the room and 2 feet (610 mm) inward from the center of each 

exterior wall. 
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TAB Q:  EFFECT OF FORECLOSURE SALES ON TENANTS’ RIGHTS 

When a property leased to a tenant undergoes a mortgage or tax foreclosure sale, State and federal laws 
define the rights of the purchaser with respect to possession and the collection of rent.   
 
Mortgage Foreclosures. 
 

“Senior” Mortgages - Under State law, a purchaser under a foreclosure of a “senior” mortgage may 
foreclose upon the lease and buy the property free of any existing lease.  A mortgage is considered to be 
“senior” in relation to a lease if it was recorded before the inception of the lease; seniority can also be 
determined by agreement signed by the mortgagee and tenant.  See Malamut v. Haines, 51 F. Supp. 837, 842-
43 (M.D. Pa. 1943).  See also Peoples-Pittsburgh Tr. Co. v. Henshaw, 141 Pa. Super. 585, 587-91 (1940); 
DeMarco v. City of Philadelphia, 494 A.2d 875, 877 (Pa. Commw. Ct. 1985). 
 
Federal law, however, provides limited relief to tenants in the context of a foreclosure on a federally related 
mortgage loan or any dwelling or residential real property.  The Protecting Tenants at Foreclosure Act of 2009 
(“PTFA”), reinstated in 20181, provides that the mortgagee-purchaser (or immediate successor in interest) at 
foreclosure must first send any bona fide tenant2 a notice to vacate at least 90 days before the notice’s 
effective date.  Unless the purchaser (or the purchaser’s successor in interest) intends to use the property as 
the purchaser’s primary residence, the purchase is subject to the rights created by a bona fide tenancy under a 
bona fide lease entered into prior to notice of foreclosure, until the end of the term of the lease.  If the 
purchaser (or successor) intends to use the property as a primary residence, or if there is no lease or a lease 
terminable at will, the PTFA provides that the purchaser-mortgagee can terminate the lease upon completion 
of the foreclosure sale, subject to the 90-day notice mentioned above.3  The PTFA also preserves any other 
rights provided under any “Federal- or State-subsidized tenancy”4 or under any State or local law that provides 
longer time periods or other additional protections for tenants.”56   
 
  

                                                 
1  Protecting Tenants at Foreclosure Act of 2009, Pub. L. No. 111-22, §§ 701-704 (2009) 

2  A lease or tenancy is "bona fide" if: 

 the tenant is not the mortgagor or the child, spouse, or parent of the mortgagor; 

 the lease or tenancy results from an arms-length transaction; and 

 the rent is not substantially less than fair market rent for the property or the rent is reduced or subsidized due to a 

Federal, State, or local subsidy. 

Id. at section 702(b) 

3  Id. at section 702 (a) 

4  Id.  See also id. at section 703, amending section 8(o)(7) of the United States Housing Act of 1937 (42 U.S.C. 

1437f(o)(7)) to provide that an owner vacating the property prior to foreclosure sale shall not constitute good cause, and 

also to provide that in a foreclosure on any federally-related mortgage loan or on any residential real property in which a 

recipient of assistance under this subsection resides, the immediate successor in interest takes such interest subject to the 

lease and to the housing assistance payments contract for the occupied unit. 

5  Id. at section 702(a) 

6  One New York court concluded that the federal government’s effort under the  PTFA to control the effects of a non-

federally related mortgage upon tenants’ interested violated the U.S. Constitution’s reservation of rights to the 

States.Collado v. Boklari, 892 N.Y.S.2d 731 (N.Y. Dist. Ct. 2009).  We are not aware of any case that has adopted this 

view.  Another New York state court case declined to follow Collado, and in New York there is now a parallel ninety-

day notice law. 
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If the tenant subject to a “senior” mortgage does not voluntarily leave the property at the end of the lease term, 
the 90-day notice period, or such other period provided for subsidized housing or State or local law, as 
applicable, the purchaser can pursue ejectment and extinguish the lease.  A landlord-tenant action by the 
purchaser-mortgagee is not appropriate in those circumstances, as the mortgagee and the tenant do not have 
privity of contract.  The tenant need not pay rent to the purchaser-mortgagee, and the purchaser-mortgagee 
may not sue in assumpsit for collection of rents.  See Malamut, supra; Peoples-Pittsburgh Tr. Co., supra.  
 

“Junior” Mortgages - Where the lease predates the mortgage or has been granted contractual seniority, 
the purchaser-mortgagee must provide notice to the tenant, and may then sue in assumpsit for collection of rent. 
Malamut at 842-43.7  This rent collection establishes constructive possession, and creates privity of contract as 
a basis for the suit in assumpsit.  Id.  However, the purchaser-mortgagee under a “junior” mortgage cannot bring 
an ejectment action against the tenant in possession under the lease solely based on the default of the 
mortgagor-landlord.  Id.  Any action to collect rent or exercise other remedies would be under the terms of the 
lease itself and in a landlord-tenant action, rather than in ejectment. 
 
Tax Lien Foreclosures. 
 
In a tax lien foreclosure, a third-party purchaser’s rights to pursue ejectment (not eviction) appears to depend 
on whether the redemption period has expired.  Prior to the expiration of that period, a purchaser “is not 
invested with any title to the land whatever, because the owner’s title is not divested.”  Easton v. Sulkin, 19 Pa. 
D. & C. 152, 154 (1933)(citations omitted).  Only once the redemption expires does the purchaser obtain the 
right to possession.  Id.  While the tax foreclosure statute has been amended to refer to the conveyance of 
“absolute title” rather than an inchoate title, the defeasibility of title during the redemption period continues to 
be good law.  A recent decision stated that “[t]he holding in Easton  has been adopted by many Pennsylvania 
courts . . . and remains good law today.  In re Pittman, 549 B.R. 614, 622 (E.D. Pa. 2016), citing City of 
Philadelphia v. Novick, 400 Pa.Super. 101 (1990); City of Philadelphia v. Chicken’s Place, Inc., 388 Pa.Super. 
198 (1989).  Prior to the expiration of the redemption period, the third-party purchaser obtains only partial, 
defeasible property rights (also referred to as inchoate title) that become complete only upon the expiration of 
the redemption period.  Under Pennsylvania’s Municipal Claims and Tax Lien Act (“MCTLA”), a purchaser in a 
tax lien foreclosure “shall take and forever thereafter have, an absolute title to the property sold, free and 
discharged of all tax and municipal claims, liens, mortgages, ground rents, charges and estates of whatsoever 
kind, subject only to the right of redemption as provided by law.”  53 Pa. Stat. Ann. § 7283(a)(emphasis 
added).  The property may be redeemed by the original owner, the owner’s assignees, or any party whose lien 
or estate was discharged by the sale, within nine months from the date of acknowledgment of the sheriff’s 
deed by payment of the purchase price.  53 Pa. Stat. Ann. § 7293(a).   
 
Thus, the third-party purchaser has no standing to bring an action in ejectment against the original owner or to 
seek a judgment for possession against that owner until the end of the redemption period.  See Easton, supra.  
As the original owner has the right to remain in possession, that owner can continue to lease the property, 
collect rent, and pursue remedies against the tenant during the redemption period.  Once the redemption 
period expires, however, the third-party purchaser is vested with full title to the property, free and clear of any 
leases, and gains the related possessory rights.  If possession is not turned over at that time, the purchaser 
may pursue an ejectment action, not a landlord-tenant action. 
 
As noted above, the MCTLA provides that subject only to the redemption right, a purchaser obtains title “free 
and discharged of . . . all estates of whatsoever kind.”  MCTLA at § 7283(a).  At least one Pennsylvania 
Superior Court case refers repeatedly to leases as creating an estate:  “One who has a beneficial interest in 
the estate created by the lease, or enjoys the profits thereof, or has a right to enjoy such profits, is in privity of 
estate, as the successor to the title of the lessee.”  McClaren v. Citizens' Oil & Gas Co., 14 Pa. Super. 167, 
172-3 (1900)(emphasis added).  If such an estate is stripped by the tax lien foreclosure under the MCTLA after 
expiration of the redemption period, the purchaser may proceed with ejectment of the now-former tenant, as by 

                                                 
7  If the mortgage contains no clause conveying rents, the mortgagee, the tenant must pay rent to the mortgagee upon 

notice only after default under the mortgage.  If the mortgage contains such a conveyance clause, a mere notice suffices 

to trigger the rent payment obligation.  Id. 
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virtue of the lease having been stripped by the tax sale, the former tenant is a mere occupant without rights to 
possession.  If there is any uncertainty on this issue, it is because the language of the statute cited above, 
while broad (freeing the purchaser from “all tax and municipal claims, liens, mortgages, ground rents, charges 
and estates of whatsoever kind, subject only to the right of redemption as provided by law”, 53 Pa. Stat. Ann. § 
7283(a)), does not expressly mention leases (which are not “ground rents”) in its litany of rights that are 
stripped.  However, in light of the language of McClaren, supra, a leasehold likely constitutes an “estate” that is 
deemed stripped by the tax lien sale under the MCTLA.  
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TAB R 
 

Tab R 
 
THE EFFECT OF A TENANT FILING FOR BANKRUPTCY 
 
 The filing of a bankruptcy proceeding generally imposes an “automatic stay” of all 
proceedings against the debtor, including an eviction from rental property. Prior to 2005, a 
landlord could only file or continue an eviction process if the landlord sought relief from the stay 
in the Bankruptcy Court. 
 
 In 2005, Congress amended the Bankruptcy Code to provide that a landlord may pursue 
eviction notwithstanding the automatic stay in two contexts, the first involving cases in which 
the bankruptcy filing occurs after a judgment of possession has been entered, and the second 
involving property in which the tenant has illegally used controlled substances or the property is 
endangered. 
 
 The first context applies only when the bankruptcy filing occurs after the judgment in the 
landlord-tenant case is entered.  Under the amendments, a landlord may continue with the 
eviction process, subject, however, to the tenant’s state law rights (if any) to cure and remain in 
possession and further subject to certain safeguards enacted by Congress.  In Pennsylvania, if the 
judgment is based on nonpayment of rent only, the tenant may avoid an eviction under the state’s 
pay and stay law.  In order to do so, the tenant must take the following steps in the Bankruptcy 
Court: 
 

• File with the bankruptcy petition a certification under penalty of law with the Bankruptcy 
Court stating that: 
 a. state law allows a tenant to stay in the rental unit and pay the delinquent rent 
after the issuance of an eviction judgment, and 
 b. the tenant has deposited with the bankruptcy clerk the amount of rent that 
would become due during the 30-day period from the filing of the petition; and 
 

• Serve the landlord with a copy of the certification. 
 

 If a tenant takes the above steps, the tenant has thirty days from filing the petition to pay 
the amount owed under the judgment and file and serve a second certification with the 
Bankruptcy Court that the tenant has cured the default.  A landlord has the right to object to 
either certification.  If an objection is filed, the Bankruptcy Court will hold a hearing within ten 
days of filing and service of the objection.  If the landlord prevails, the court will permit the 
eviction to proceed. 
 
 If a tenant files for the protection of the Bankruptcy Court before the entry of a judgment 
in a landlord-tenant action, the procedures described above do not apply and the “automatic stay” 
applies as it did prior to 2005, except as noted below.  As noted above, the landlord may ask the 
Bankruptcy Court for relief from the stay. 
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 The second context addressed by the 2005 amendments is when illegal drugs have been 
used on the property or the leased property is endangered.  Under those circumstances, the 
landlord may begin or continue an eviction process notwithstanding the “automatic stay” if the 
landlord the landlord files and serves on the debtor a certification under penalty of perjury with 
the Bankruptcy Court stating that: 
 

• an already-filed action was filed on the basis of property endangerment or the illegal use 
of controlled substances on the property, or 

• the debtor has, during the 30-day period preceding the filing of the certification, 
endangered the property or allowed a controlled substance to be used on the property. 
 

 If the tenant files an objection to the certification, the Bankruptcy Court must hold a 
hearing on the tenant’s objection within ten days of its filing and service.  If the tenant 
establishes that the appropriate grounds do not exist or have been remedied, the “automatic stay” 
remains in effect. If the tenant cannot establish that the situation did not exist or has been 
remedied, the Bankruptcy Court will allow the landlord to proceed with the eviction.  If the 
landlord has complied with the certification requirements but the tenant fails to file an objection, 
the landlord may proceed with the eviction after fifteen days have elapsed since the filing of the 
bankruptcy petition. 
 
Philadelphia Municipal Court Practice Pointers 
 
-The Philadelphia Municipal Court does not check Bankruptcy Court dockets and is not notified 
by the Bankruptcy Court of its Orders. 

 
-Make sure that the Philadelphia Municipal Court is aware of any Bankruptcy Court filings by 
sending a copy of those filings to the Philadelphia Municipal Court. 

 
-If the “automatic stay” applies, a pending landlord-tenant action will be stayed.  If the stay is 
lifted by the Bankruptcy Court or by the bankruptcy case being dismissed or ended, the landlord 
should notify the Philadelphia Municipal Court so that the landlord-tenant action will be 
scheduled for trial. 
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