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CHECKLIST FOR PHILADELPHIA LANDLORD —TENANT ISSUES
September 27, 2019

Housing Inspection License: No rent due for any unlicensed period; no eviction.

Certificate of Rental Suitability: No rent due and no eviction if landlord fails to deliver to tenant a signed
Certificate issued no more than 60 days prior to inception of lease and the “City of Philadelphia Partners for
Good Housing” Handbook. (For pre- 10/12/2011 leases, see attached). Certain L&I violations constitute
noncompliance (see Tab B materials attached).

Lead Paint Ordinances: a. Violation Orders — No eviction; no collection of rent if landlord failed to
comply with Health Department lead-paint violation order within 30 days.

b. Lead Safe Certifications — No eviction; no collection of rent; damages; refund if landlord
failed to provide Certification, if child 6 or under is living (or will live) in property during lease term.
c. Disclosures — Lead disclosure required (can be in lease) for all pre-1978 buildings; if not given,
tenant can conduct inspection and terminate. Also, remedies mentioned above.

Domestic Violence: No eviction or subsidy termination due to incidence of domestic violence. For all
housing, victim has right to terminate lease on 30 days’ written notice (with documentation).

Notice to Vacate: There is disagreement among counsel on this issue. Tenant advocates believe no

Municipal Court jurisdiction for any complaint filed prior to expiration of the notice period under a valid
Notice to Vacate: at least 10 days for non-payment, 15 days for termination/breach of condition, 30 days for a
lease longer than 1 year. Service must be in person or by posting, not by mail. Notice can be waived in lease.

Retaliation /Unfair Rental Practices: No retaliation by landlord for reporting to L&I, etc. Limited right to
terminate while a notice of violation is pending. Notice required for rent increases upon lease renewal.

Fair Housing Commission: If a Fair Housing Commission (FHC) complaint has been filed before the
Municipal Court LT complaint was filed, the matter should be continued until the FHC reaches a resolution.
MC court may, and in some cases (e.g. retaliation) should, refer to FHC.

Public / Subsidized Housing:

a. Good Cause: Public housing, Section 8 project-based/HUD housing, and low income housing tax
credit housing requires “good cause” (defined as serious and repeated violations or other itemized
reasons) for termination or non-renewal of the lease.

b. Section 8: In a section 8 subsidized lease, landlord can only sue tenant for tenant’s portion of the
rent, not for amount unpaid by PHA. PHA must sometimes be added as third-party defendant to
pursue its share of the rent. Also, no attorney’s fees can be collected unless there is a separate, signed
and approved lease addendum/agreement providing for fees.

Attorney’s Fees: No attorney’s fees awarded unless the lease expressly so provides and the landlord is
successful. Must be reasonable.

Implied Warranty of Habitability: Not waivable. Tenant must have informed landlord of repair issues.
No escrow account is required by law for withheld rent. No adverse judgment if tenant pays amount
determined by the Court to be owed.

Illegal Lockouts/Self-Help Evictions: No self-help lockout, including shutting off of utility service.

Excess Security Deposit/Escrow: During first year, limit is two months’ rent; after one year, only one
month’s rent in escrow to secure damages or rent. According to the Philadelphia Code, how escrow is
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labeled (security or last month’s rent) is not relevant. There is disagreement among counsel on interpretation
of this issue.

M. Burden of Proof: Plaintiff by preponderance of evidence re rent, fees, licensing and certificate compliance.
Licenses and Certificates to be proven by documentary evidence. Defendant by preponderance of evidence,
including testimony, on warranty of habitability. No L&I violation is necessary to prove habitability issue. If
retaliation is alleged, landlord must prove eviction action is not in retaliation for complaint to L&I.

N. Utility Bills: Bills must be presented to court for collection. Tenants have right to receive notice from
utilities of imminent shutoff and to pay amounts owed in order to maintain service. Tenants may then deduct
amounts paid from rent.

O. Appeals: Appeals for de novo review of contested judgments must be filed within 10 days, unless the
judgment is a money-only judgment, in which case the deadline is 30 days. See attached for further details, as
well as for rules applying to the filing of petitions to open default judgments and for appeals of denials of
petitions.

P. Property Left in Unit: Prior to disposing of property left on premises, the landlord must provide 10 days’
notice of tenant’s right to retrieve property or to have it stored for up to 30 days at tenant’s cost. Special rules
apply to tenants (or immediate family) subject to a protection from abuse order.

Q. Effect of Foreclosure Sales on Tenants’ Rights: Federal law supplements certain state law protections
available to tenants whose rental residence undergoes a mortgage foreclosure or tax sale.

R. Effect of Bankruptcies: The Bankruptcy Code may stay certain enforcement actions and affect certain rights
of landlords and tenants.
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TAB A
HOUSING INSPECTION LICENSE

Subiject to very limited exceptions (see below), no rent may be collected (or eviction sought)
during or for any period for which no license was obtained or during which such license was
suspended. Proof of a Housing Inspection License is a requirement in order to obtain a
judgment for collection of rent or an order for eviction in Philadelphia Municipal Court. The
Municipal Court has implemented a procedure under which any complaint that does not attach
such a license for all periods for which the landlord is seeking collection of rent or eviction (as
well as a copy of the Certificate of Rental Suitability — see Tab B) will be flagged by the clerk’s
office for judicial review. Such a review may generate a Notice of Non-Compliance that will be
delivered to the judge and to the parties. After the call of the list on the hearing date, the judge
will explain the significance of such notices to the parties.

No rent or eviction can be awarded for any period in which no appropriate license was
issued. Phila. Code § 9-3901(4)(e), § 3-902; Goldstein v. Weiner (Shuter, J., Phila. Ct. of
Common Pleas, 2011).

Philadelphia Code § 9-3901(4)(e):

Non-compliance. Any owner who fails to obtain a rental license as required by §9-3902,
or to comply with § 9-3902, or to comply with §9-3903 regarding a Certificate of Rental
Suitability, or whose rental license has been suspended, shall be denied the right to
recover possession of the premises or to collect rent during or for the period of
noncompliance or during or for the period of license suspension. In any action for
eviction or collection of rent, the owner shall attach a copy of the license.

Philadelphia Code § 9-3901(4)(f):

Private Right of Action. Any tenant of any property subject to the provisions of this
Chapter shall have the right to bring an action against the owner of such property to
compel compliance with this Chapter. Such private right of action neither limits nor
expands the rights of private parties to pursue any legal rights and claims they may
possess under a written agreement or at Common Law.

PRACTICE POINTS:

Did the landlord have an appropriate housing inspection license at all times for which rent is
sought? Call 311/ L&l to determine gaps, especially if the license filed with complaint is

recent. Also check to see that appropriate license (e.g. multi-unit, if applicable) was

obtained. For example, if a single-unit license was obtained and it is a multi-unit building,
arguably it is not an appropriately compliant license. When applying for a rental license, a
landlord is required to pay a fee and fill out a form. The information they provide on this form is
not verified and therefore should not be trusted as fact, especially when there is a potential lead
defense.

License information can be found at www.phila.gov/li

The license requirement applies even if a landlord lives at the same address. There are
very limited exceptions from the license requirement: for multiple dwelling units (for which a
single license will suffice), for “limited lodging facilities” as defined in § 14-604(13), and for
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certain units occupied by a member of the owner’s family (see below). See Philadelphia Code §
9-3902 (1) (b). The “unit occupied by member of the owner’s family” exception arguably
applies only if that family member is not paying any rent. See below the Code provision
regarding L&I’s right to obtain an Affidavit of Non-Rental:

Philadelphia Code § 9-3902(1)(b) (ii): A rental license is not required for any dwelling
unit that is occupied by the owner or a member of the owner's family, provided that the
Department may require the owner to submit an Affidavit of Non-Rental.

New owners must obtain a new license within ten business days after transfer of
ownership. Philadelphia Code § 9-3901 (3) (b).

L&l will not (or should not) renew or issue a license if outstanding violation notices have been of
record for more than 30 days, unless there is a pending appeal.
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Clty of Philadelphla
Depariment of
Licanses & Inspeclions
PO, Box 63310
Philadelphla, Pa. 19108

DISPLAY PROMINENTLY
If raquired by law

Cerllfy compliance?: No Constructed before 19787: No
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The Philadelphia Property Maintenance Code (Secllon PM-102.6.4) requires an owner offering
rosidential property for rent to provide to the tsnant, at the Inceplion of each lenancy, a Certilicale of
Renlal Sultability Issued by the Deparimenl of Licenses and inspections no more (han sixly (60) days
prior to the inception of the tenancy. Vlsit the Llcenses, Permits & Certificates section at
www.phila.gov to obtaln this required Rental Sultability Certificale.

LICENSE
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CITAPTER 9-3900. PROPERTY LICENSES AND OWNER ACCOUNTABILITY Page 1 of 8

The Philadclphia Code

CHAPTER 9-3900. PROPERTY LICENSES AND OWNER
ACCOUNTABILITY 1145

§ 9-3901. General Provisions.

(1) Administration.Subcode A of Title 4 (the Philadelphia Administrative Code) shall apply to
the provisions of this Chapter, and govern their administration and Chapter 9-100 shall not apply

to this Chapter, 1146

(2) Application and Issuance. In addition to the provisions sct forth in Subcode A of Title 4,
the following provisions shall also apply to licenses required by this Chapter:

(a) Anapplicant for a ncw license or the rencwal ot a license shall complete an application
provided by the Department. The application shall contain the following information, and such
other information as the Department may require:

(i) The name and address of the owner of the property.

(it) The address of the property for which application is made and the type of dwelling, if
any.

(iif) The name, address and telephone number of the Managing Agent for the property, in
compliance with § 9-3907. The address provided for the Managing Agent shall not be a Post
Officc Box.

(iv) The owner's commercial activity license number, it the owner is required to have such
license.

(b) The Department shall issue or renew a licensc if it finds:
(i) The applicant has completed the application and paid the license fee;
(i) The owner has a valid commercial activity license, if required;

(iii) There arc no outstanding violation notices associated with the property for which the
application is madc that were issued under Title 4 which have been of record for more than 30
days, unless the owner has filed an appeal of the violation which is pending, and the owner has
notified the Department of such appeal in a manner prescribed by the Department; and

(iv) Any other licensc issuance requirements sct forth in Subcode A of Title 4 have been
satisfied.

(3) Fee, Term and Transfer. 1n addition to the provisions set forth in Subcode A of Title 4, the
following provisions shall also apply to licenses required by this Chapter:

(a) Except as otherwise provided in this Chapter, the license term shall be determined by the
Dcepartment by regulation. Licensc fees shall be as provided in § A-906 of Subcode A of Title 4.

http://library.amlegal.com/alpscripts/get-content.aspx 9/14/2017



CHAPTER 9-3900. PROPERTY LICENSES AND OWNER ACCOUNTABILITY Page 2 of 8

(b) Liccnses arc not transferable. If the ownership of a property changes during a licensc
term, the new owner must obtain a new license within ten business days after such transfer of
ownership.

(c) Ifany of the information set forth in a license application or license renewal application
changes during the term of a license, the owner shall provide updated information in writing to
the Department within ten business days of such change.

(4)  Non-compliance, Private Right of Action and Suspension. In addition to the provisions for
license suspension set forth in Subcode A of Title 4, the following provisions shall also apply to
licenses required by this Chapter:

(a) The Department is authorized to immediately suspend a licensc if a property is deemed
unfit or unsafe or imminently dangerous.

(b) The Department is authorized to suspend a license at the request of the District Attorney
with respect to any property subject to forfeiture to the Commonwealth under the provisions of
42 Pa. C.S. § 6801 or other applicable law.

(c) A licensc issued may be suspended by the Department for failure to comply with the
requirements of this Code after a re-inspection has been made to determine compliance pursuant
to Section A-503.1 of Subcode A, or for failure to pay any fine and/or cost imposed under this
Chapter or Subcode A, and such suspension shall continue until there has been compliance and
until any unpaid fincs and costs have been paid.

(d) The Department shall provide written notice and an opportunity for a hearing prior to
any suspension of a license under this Scction,

(¢) Non-compliance. Any owner who fails to obtain a rental license as required by § 9-3902,
or to comply with § 9-3903 regarding a Certificate of Rental Suitability, or whosc rental license
has been suspended, shall be denied the right to recover possession of the premiscs or to collect
rent during or for the period of noncompliance or during or for the period of license suspension.
[n any action for eviction or collection of rent, the owner shall attach a copy of the license.

(f) Private Right of Action. Any tenant of any property subject to the provisions of this
Chapter shall have the right to bring an action against the owner of such property to compel
compliance with this Chapter. Such private right of action ncither limits nor expands the rights of
privatc partics to pursuc any legal rights and claims they may possess under a written agreement
or at Common Law.

(5) Definitions. 1147 The following terms shall have the following meanings in this Chapter.

(a) Dormitory: A space in a building where group sleeping accommodations arce provided in
one room, or in a serics of closely associated rooms, for persons not members of the same family

group.
(b) Dwelling unit: A single unit providing complete, independent living facilitics for onc or

morc persons, including permanent provisions for living, sleeping, cating, cooking and
sanitation, including such units contained within residential condominium buildings.

(c) Family: A person living independently or a group of persons living as a single houschold
unit using housckceping facilitics in common, but not to include more than three persons who arc
unrelated by blood, marriage, adoption, or foster-child status, or arc not Life Partners.

http://library. amlcgal.com/alpscripts/get-content.aspx 9/14/2017



CHAPTER 9-3900. PROPERTY LICENSES AND OWNER ACCOUNTABILITY Page 3 of 8

(d) Hotel: Any building containing six or more guestrooms, intended or designed to be
occupicd, or which are rented or hired out to be occupied, for sleeping purposes by gucsts.

() Let for occupancy: To permit, provide or ofter possession or occupancy of a dwelling,
dwelling unit, rooming unit, building, premise or structure pursuant fo a written or unwrittcn
lcasc, agreement or license, or pursuant to a recorded or unrecorded agreement of contract for the
salc of land.

() Multiple-family dwelling: A building containing more than two dwelling units.
(g) Occupancy: The purpose for which a building or portion thercof is used or occupicd.

(h) One-family dwelling: A building containing one dwelling unit with not morc than five
lodgers or boarders in addition to the primary family.

(i) Operator: Any person who has charge, care, management, or control of a structure or
premises, or portion of a structure or premises, which is occupicd.

() Owner: Any person, agent, operator, firm or corporation having a legal or cquitable
interest in the property; or recorded in the official records of the Commonwealth of Pennsylvania
or City and County of Philadelphia as holding title to the property; or otherwise having control of
the property; including the guardian of the estate of any such person, and the exccutor or
administrator of the cstate of such person it ordered to take possession of real property by a
court.

(k) Person: An individual, corporation, firm, partncrship, association, organization, or any
other group acting as a unit.

(1) Premises: A lot including all buildings and structures crected on that lot.

(m) Rooming house: A building containing rooming units arranged or occupiced for lodging,
with or without meals, and not occupicd as a one-family dwelling or a two-family dwelling.

(n) Rooming unit: Any room or group of rooms which together form a single habitable unit
occupied or intended to be occupicd by an individual or family for sleeping or living, but not for
cooking purposcs.

(0) Two-family dwelling: A building containing two dwelling units with not morc than five
lodgetrs or boarders in addition to the primary family in each dwelling.

§ 9-3902. Rental Licenses.
(1) Required.

(a) The owner of any dwelling unit, multiple family dwelling, rooming house, dormitory,
hotel, one-family dwelling, two-family dwelling, or rooming unit let for occupancy must obtain a
rental license. No person shall collect rent with respect to any property that is required to be
licensed pursuant to this Scetion unless a valid rental license has been issued for the property.
For purposes of this subscction, the operator of limited lodging, not the booking agent (both
terms as used in § 14-604(13)), shall be treated as the person collecting rent, whether or not the

booking agent collects rent on behalf of the operator. 1148

(b) Exceptions.

http:/library.amlegal.com/alpscripts/get-content.aspx 9/14/2017



CIHAPTER 9-3900, PROPERTY LICENSES AND OWNER ACCOUNTABILITY Page 4 of 8

(i) If a building contains multiple dwelling units, a single rental license may be obtained
for the entire building, provided that such license shall specify cach unit in such building

governed by such license. 1149

(if) A rental license is not required for any dwelling unit that is occupicd by the owner or a
member of the owner's family, provided that the Department may require the owner to submit an
Affidavit of Non-Rental.

(iii) The holder of a housing inspection license under former Section PM-102.1 for 2015,
or the owner of any dwelling or dwelling unit subject to the requirements of this Section that is
part of a building governed by a housing inspection license applicable to such building in its
entirety in 2015, need not obtain a rental licensce in order to let the property or any portion of

such property for occupancy in 2015. 1150

(iv) A rental license shall not be required for limited lodging activity, as defined at § 14-
604(13), so long as the activity is compliant with the Zoning Code and the primary resident is the

owner of the dwelling unit. 1151

(2) Suspension. In addition to the provisions for license suspension and revocation sct forth in
Subcode A of Title 4, a rental license may also be suspended for any violations of § 6-803
("Lecad Disclosure Obligation"), subscction (3) ("Rental Protections”).

§ 9-3903. Certificate of Rental Suitability; Required Tenant Documents.
(1) Required.

(a) The owner of any property for which a rental license is required shall, at the inception of
cach tenancy, provide to the tenant a Certificate of Rental Suitability that was issued by the
Department no more than sixty days prior to the inception of the tenancy. The owner shall at the
same time provide the tenant a copy of the owner's attestation to the suitability of the dwelling
unit as reccived by the Department pursuant to § 9-3903(2)(b)(iii), and a copy of the "City of
Philadelphia Partners for Good Housing Handbook" issued by the Departiment, or such other
document as the Department shall require. The Certificate of Rental Suitability may be for cither
an individual dwelling unit, or for the entirc building in which the unit is located.

(b) Exception. The provisions ot § 9-3903(1)(a) shall not apply with respect to any rental to
a tenant who is a member of the owner's family.

(2) Adpplication and Issuance.

(a) Applications for a Certificate of Rental Suitability shall be made on forms provided by
the Department.

(b) The Department shall issuc a Certificate of Rental Suitability only after it determines
that:

(i) The owner of the property has obtained all required licenses with respect to the
property, including a rental license.

(ii) There are no outstanding violation notices under this Code with respect to the
property, except with respect to violations for which there is a pending appeal of which the
owner has notitficd the Department in a manner prescribed by the Department.

http://library.amlegal.conValpscripts/get-content.aspx 9/14/2017



CITAPTER 9-3900. PROPERTY LICENSES AND OWNER ACCOUNTABILITY Page 5 of 8

(ii) The owner of the premises to be Icased acknowledges the obligation to provide a fit
and habitable property and states that: (1) all fire protection and smoke detection equipment for
the premises are present and in proper operating order in accordance with all applicable
requirements of The Philadelphia Code and regulations and standards adopted thereunder; (2) the
operating systems arc working properly to provide a fit and habitable condition; and (3) the
owner will continue to maintain all fire protection and smoke detection equipment for the
premises in accordance with all applicable requirements of The Philadelphia Codce and
regulations and standards adopted thercunder, will continue to maintain the operating systems in
proper working ordcr, and will continuc to maintain the property in a fit and habitable condition.

(c¢) The Certificate shall set forth the applicable rental license number for the property, the
datc of the last inspection conducted by the Department (where applicable) and the applicable
zoning dcsignation, and shall sct out the process by which a tenant may request a further
inspection of the property by the Department.

(d) Failure by the owner to correct code violations covered by subscction (2)(b)(iii) within
thirty (30) days of receiving a notice of violation, or sooner as indicated by the Department, shall
be considered to be noncompliance with this Scction.

(3) Fee.

(a) The owner of the property shall not be required to pay a fee.

§ 9-3904. Vacant Lot License.
(1) Required.

(a) The owner of any lot on which no structure is built and no productive activity has been
conducted with the owner's permission for at lcast the past three (3) months shall obtain a Vacant
Lot License.

(b) Exceptions. No license is required for the following:

(i) Vacant lots contiguous to and in common ownership with a vacant lot that has a
current vacant lot license. This exception shall include building lots in common ownership
within an approved subdivision, provided there is a current vacant lot license for the subdivision
tract.

(ii) Vacant lots contiguous to or scparated by a driveway from a building where there is
common ownership of the lot and the building. This exception includes a contiguous lot owned
and maintained by the abutting property owner as a side yard.

(iii) A lot that is continuously maintained as a garden.

§ 9-3905. Vacant Structure License,

(1) Required. The owner of any structure that lacks the habitual presence of human beings
who have a legal right to be on the premiscs, or at which substantially all lawful business or
construction operations or residential occupancy has ceased within the past three (3) months,
shall obtain a Vacant Structure License.

hitp://library.amlegal.com/alpscripts/get-content.aspx 9/14/2017



CHAPTER 9-3900. PROPERTY LICENSES AND OWNER ACCOUNTABILITY Pagc 6 of 8

(a) Exception. The owner of a vacant structure for which a current and valid rental license
has been issuced shall not be required to obtain a Vacant Structure License.

(2) Additional Requirements for LVCIPs. 1152

(a) Bonding. In addition to the license issuance requirements set forth in § 9-3901(2), the
Department shall issuc or rencw a vacant structure license for a Large Vacant Commercial and
Industrial Property (as defined in PM-202) only if the applicant has also posted a bond or other
sccurity or a deposit in form approved by the Law Department and in an amount determined by
the Department to be necessary to secure the City's potential cost of correeting Code violations
or abating unsafe or imminently dangerous conditions as authorized by § PM-108.2, § PM-110.4,
§ PM-902.13 or any other provision of this Code. If the City does incur such costs, the City may
recover such costs from the posted bond or other security or deposit, in addition to pursuing any
other remedy authorized by law. The bond or other security shall provide that it will not expire
and the City necd not release it upon transfer of the property unless and until a subsequent owner
posts a comparable bond or other security or deposit. Failure to post the required security or
deposit or to maintain such sccurity or deposit may result in the suspension or denial of any
license issued to the owner under this Code, which license suspension(s) or denial(s) shall
continue until the owner has posted the required security. No license shall be suspended under
this provision until the owner has been provided written notice,

(b) Owner Consent Statement. At the time of license application, a building owner may
complete a written statement on a form provided by the Department granting consent to the City
for acccess to the building for purposcs of inspection, enforcement of the City Code and
protection of public safcty.

(¢) City Inspections of LVCIPs. In conncction with inspections of LVCIPs conducted
pursuant to Section F-108.6 of the Codc or otherwisc, if consent has not been provided under
subscction (b) and is not otherwise provided by the owner or lawful occupant, the City shall take
such steps as may be necessary to gain access to the property in order to carry out the inspection,
including, when nceded, obtaining an administrative warrant.

§ 9-3906. Vacant Waterfront Structure License.
(1) Required.

(a) Thec owners of vacant picrs, bulkhcads, wharves, docks, moored vessels, and other
structures that have structural clements partly or totally below water along the shorelines of the
Declaware River, Schuylkill River, or estuarics shall obtain a Vacant Waterfront Structure
License. Occupied waterfront structures shall comply with the requirements of PM-314 and are
not required to be licensed under this Scction.

(2) Additional Issuance Requirement. 1n addition to the license application requirements sct
forth in § 9-3901(2), an application for a ncw Vacant Watcrfront Structurc License or the
rencwal of such license shall also contain the following information:

(a) A certification that the structure for which application is made has a barricr to human
occupancy which is maintained at all points of access from the on-shore side of the structure.

(b) Proof that the structure is posted on all sides, in a visible and conspicuous manner, with
"Danger - No Trespassing” signs.

http://library.amlcgal.com/alpscripts/get-content.aspx 9/14/2017



CIHAPTER 9-3900. PROPERTY LICENSES AND OWNER ACCOUNTABILITY Pagc 7 of 8

§ 9-3907. Managing Agents.
(1) Required Designation of Managing Agenl.

(a) The owner of any property required to obtain a rental license, Vacant Lot License,
Vacant Structurc License, or Vacant Waterfront Structure License, shall designate a Managing
Agent for the property.

(2) Managing Agent Requirements.

(a) A Managing Agent must be a natural person over the age of cighteen years who resides
within the City or customarily or regularly attends a business office maintained within the City,
who has agreed to carry out the responsibilitics set forth in subsection (3).

(b) An owner (or, in the case of a corporate owner, a principal of the corporation) who
meets the qualifications of subscction (2)(a) may be designated as the Managing Agent.

(3) Duties of a Managing Agent. A Managing Agent shall:

(a) Receive, on behalf of the owner, any notices, orders, or summonscs issucd by the
Department.

(b) In the casc of a Managing Agent for an owner who is required to obtain a rental license,
the Managing Agent shall at the inception of cach tenancy (i) provide to the tenant contact
information (including telephone number and address, which must be a Philadelphia address and
not a post office box) for the Managing Agent, and information as to whether the Managing
Agent is responsible for routine maintenance of the property and, if not, contact information for
the person who is responsible for such routine maintenance; and (ii) ensurc that the information
required to be provided to the tenant under § 9-3903(1)(a) is in fact provided.

§ 9-3908. Notification of License Obligation. 1153
(1) Notification of License Obligation.

(a) Whenever the City issucs a certificate to an owner indicating the zoning classification
and the legality of the existing usc of a property to be sold, as required by the act of November
28, 1973 (P.L. 348, No. 121), as amended (21 P.S. § 613), such certificate shall include a
summary of the license and owner accountability responsibility requirements of this Chapter and
the property maintenance requirements of Title 4, Subcode PM (the Philadelphia Property
Maintcnance Code). Such summary shall contain, at minimum, the following information:

(i) an explanation of the property license requirements, including the following statement:
"No person shall collect rent with respect to any property without first obtaining a license
pursuant to Chapter 9-3900 of The Philadelphia Code";

(ii) an explanation of the license requirements applicable to vacant lots, structures and
waterfront structures, including the following statement: "The owner of a vacant lot, structure or
waterfront structure is required to obtain a license pursuant to Chapter 9-3900 of The
Philadclphia Code." 1153.1

(iii) an cxplanation of how an owner can obtain a copy of the Philadclphia Property
Maintenance Code; and
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CHAPTER 9-3900. PROPERTY LICENSES AND OWNER ACCOUNTABILITY Page 8 of 8

(iv) the following statcment: "Failure of the buyer to obtain a property license, if required

by Chapter 9-3900 of The Philadelphia Code, within ten (10) days after the transfer of ownership
shall constitute a violation of The Philadelphia Code and may result in fines and penalties.”

Notes

1145

[146

1147

1148

1149

1150

1151

1152

1153

1153.4

Added, Bill No. 120647 (approved January 20, 2014). Bill No. 120647 is cffective
July 1, 2015, Sce Bill No. 140894 (approved December 19, 2014). Chapter repealed
and replaced by Bill No. 140892-A (approved February 11, 2015). Section 2 of Bill No.
140892-A provides that it shall take cffect upon the cffective date of Bill No. 120647.

Amended, Bill No. 150266 (approved June 16, 2015), cffective July 1, 2015,

Added, Bill No, 150266 (approved June 16, 2015), cffective July 1, 2015.

Amended, Bill No. 150441-A (approved Junc 18, 2015), effective July 1, 2015.

Amended, Bill No. 150266 (approved June 16, 2015), cffective July 1, 2015.

Addcd, Bill No. 150266 (approved Junc 16, 2015), effective July 1, 2015, Section 2
of Bill No. 150266 provides: "The holder of a housing inspection license for 2015 shall
not be entitled to a refund of any fee paid in connection with such license in connection
with a property, or portion of a property, with respect to which a rental license is not
required in 2015 pursuant to Section 9-3902 of The Philadelphia Code as it shall go into
in effect on July 1, 2015, pursuant to Bill No. 140892-A."

Amended, Bill No. 150441-A (approved June 18, 2015), effective July 1, 2015.
Enrolled bill numbered this as subsection (iii); renumbered by Code cditor.

Amended, Bill No. 150650 (approved December 23, 2015).

Addcd, Bill No. 140939 (approved January 15, 2015). Scction 2 of Bill No. 140939
provides: "This Ordinance shall take effect upon the effective date of Bill No. 140892."
Bill No. 140892-A is effective July 1, 2015.

Added and subsequent subsections renumbered, Bill No. 160249 (approved June 28,
2016).
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TAB B

CERTIFICATE OF RENTAL SUITABILITY & PARTNERS FOR GOOD HOUSING
HANDBOOK

Subject to a very limited exception relating to rental to family members (see below), no rent may
be collected (or eviction sought), for any unit requiring a license, during or for any period before
which an unexpired Certificate of Rental Suitability (containing the appropriate landlord
attestation) and Partners for Good Housing Handbook were obtained and provided to the
tenant, or for any period during which the landlord is in noncompliance with the Certificate
requirement. The existence of certain Code violations (see below) constitutes
noncompliance with the Certificate requirement. The Municipal Court has implemented
procedures under which any complaint that does not attach such a Certificate and attest that the
Handbook was also delivered (and also attach a copy of the renter’s license — see Tab A) will be
flagged by the clerk for judicial review. Such a review may generate a Notice of Non-
Compliance that will be delivered to the judge and to the parties. After the call of the list on the
hearing date, the judge will explain the significance of such notices to the parties.

Philadelphia Code § 9-3903. Certificate of Rental Suitability; Required Tenant Documents.
(1) Required.

(a) The owner of any property for which a rental license is required shall, at the
inception of each tenancy, provide to the tenant a Certificate of Rental Suitability that
was issued by the Department no more than sixty days prior to the inception of the
tenancy. The owner shall at the same time provide the tenant a copy of the owner’s
attestation to the suitability of the dwelling unit as received by the Department pursuant
to § 9-3903(2)(b)(iii), and a copy of the “City of Philadelphia Partners for Good Housing
Handbook” issued by the Department, or such other document as the Department shall
require. The Certificate of Rental Suitability may be for either an individual dwelling unit,
or for the entire building in which the unit is located.

(b) Exception. The provisions of § 9-3903(1)(a) shall not apply with respect to any
rental to a tenant who is a member of the owner’s family.

Philadelphia Code § 9-3901(4)(e):

Non-compliance. Any owner who fails to . .. comply with §9-3903 regarding a Certificate
of Rental Suitability . . . shall be denied the right to recover possession of the premises
or to collect rent during or for the period of noncompliance. ...

Philadelphia Code § 9-3903(2)(d):
Failure by the owner to correct Code violations covered by subsection (2)(b)(iii) within
thirty (30) days of receiving a notice of violation, or sooner as indicated by the

Department, shall be considered to be noncompliance with this Section.

Philadelphia Code § 9-3903(2)(b)(iii):
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(iii) The owner of the premises to be leased acknowledges the obligation to provide a fit
and habitable property and states that: (1) all fire protection and smoke detection
equipment for the premises are present and in proper operating order in accordance with
all applicable requirements of The Philadelphia Code and regulations and standards
adopted thereunder; (2) the operating systems are working properly to provide a fit and
habitable condition; and (3) the owner will continue to maintain all fire protection and
smoke detection equipment for the premises in accordance with all applicable
requirements of The Philadelphia Code and regulations and standards adopted
thereunder, will continue to maintain the operating systems in proper working order, and
will continue to maintain the property in a fit and habitable condition.

Note: The Code requires that no rent be due and no eviction occur if landlord fails to timely
deliver to tenant a signed Certificate issued no more than 60 days prior to inception of lease
and the “City of Philadelphia Partners for Good Housing” Handbook .  This means that a late
delivery of the Certificate and Handbook will not result in an ability to collect rent for prior
periods or the ability to evict on the basis of nonpayment during such prior period but would
allow for collecting rent moving forward.

Effective dates of Certificate/Handbook requirement: This ordinance requirement was
reinstated and became effective for all new tenancies commenced after October 12, 2011. See
attached Consent Order regarding this reinstatement. Also, leases entered into between
November, 2006 (effective date of enactment of ordinance is 180 days after 5/9/2006) and
4/17/08 (date of its suspension) are subject to the requirement.

See attached January 8, 2015 Order of Court of Common Pleas in Cobblestone Properties v.
Tanisha Carter, (DeLeon, J).

PRACTICE POINTS:

A. Compliance. Did the landlord provide the tenant with a “City of Philadelphia Partners for
Good Housing Handbook and a Certificate of Rental Suitability, signed by the landlord, that was
issued less than 60 days before the tenant moved in?

No rent may be collected or possession recovered during or for any period prior to the
issuance and delivery of the Certificate of Rental Suitability and Handbook to a tenant renting a
vacant unit. However, rent may collected for any period after delivery of the Certificate and
Handbook.

If eviction is sought, is there any period for which rent is owed, taking into account that
no rent is due if both the Certificate and Handbook were not delivered prior to the date for which
rent is sought?

This Certificate requirement does not apply to lease renewals for the same tenant at the
same unit. It only applies to new tenancies.

If a “Conditional” Certificate is issued for a multi-unit building any outstanding violations
must not affect the subject matter unit and the landlord must certify this in the Certificate.
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Philadelphia Code § 9-3901(4)(f) creates a private right of action to compel compliance
with this Chapter. See ordinance text set out in Topic 2, Licenses, above.

Code Section 9-3903(2)(d):provides that failure to correct Code violations covered by
subsection 2(b)(iii) of Section 3903 (fire protection, smoke detection, operating systems, and
habitable conditions) constitutes noncompliance with the Certificate provision.

The Code requires that the Certificate and Handbook be provided to the Tenant at the
inception of any new residential lease, that it be valid (unexpired) and signed by the landlord.
The Code also requires delivery of the Department of Licenses and Inspections’ handbook
entitled “Partners for Good Housing.” Certificates are only valid for sixty (60) days after being
issued.

B. Mechanics of obtaining the Certificate and Handbook. Landlords may obtain the
required Certificate of Rental Suitability from the Department of Licenses and Inspections’ (L&l)
website at no cost, provided there are no outstanding Code violations flagged for the subject
leased premises, at:

https://secure.phila.gov/iICRS-Onlinev2/

The Landlord generating the Certificate online must certify that the following is true:

“The owner of the premises to be leased acknowledges the obligation to provide a fit and
habitable property and states that all fire protection and smoke detection equipment for the
premises is present and in proper operating order in accordance with all applicable
requirements of the Philadelphia Code and regulations and standards adopted there under, and
that the operating systems are in a fit and habitable condition, and the owner will continue to
maintain all fire protection and smoke detection equipment for the premises in accordance with
all applicable requirements of the Philadelphia Code and regulations and standards adopted
there under, and the operating systems and the property in a fit and habitable condition.”

Certificates are returned in the form of a Adobe Portable Document Format (PDF), which
is available immediately for download. During days when the online system is busy, it may take
up to thirty (30) seconds for the Certificate to be generated. A copy of the PDF is also
forwarded to the email address provided by the Landlord during the process.

As noted previously, Certificates of Rental Suitability are only valid for sixty (60) days
after issuance from the L&l website, after which time they expire and are no longer valid. The
Certificate should be delivered to the Tenant while valid.

Note to Practitioners: a Landlord may provide documents at the inception of a new eviction
matter that will include a copy of the previously obtained Certificate of Rental Suitability. Check
to see whether or not that Certificate has been properly signed and delivered to the Tenant
while valid. In some instances, practitioners may find that the Landlord will not have recognized
the importance of the Certificate, will have left it unsigned and undelivered, and the Certificate
will have expired without ever having been delivered to the Tenant. Be certain that the Tenant
has been provided a valid, i.e. non-expired, Certificate of Rental Suitability with Handbook.
Delivery of a late Certificate will not reinstate a right to collect rent accrued prior to
delivery. Nor will it create a right to evict for such prior periods.
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The Partners for Good Housing Handbook is available online from the Department, and can be
downloaded from the following URL:

http:/Mmww.phila.gov/ii/Documents/partnersinhousing. pdf

C. Conditional Certificate of Rental Suitability. If Code violations exist for the leased
premises, Landiords may receive a conditional Certificate of Rental Suitability from the L&l
online system, in which case, the Landlord must certify that the outstanding violations do not
affect the subject leased premises.

More likely, if Code violations exist for the subject leased premises, the Landlord will be
prevented from obtaining a Certificate of Rental Suitability. In this case, the Landlord is well
advised to make every conceivable effort to correct outstanding Code violations as soon as is
practicable, and coordinate with the L&l Inspector working on the Code violation matter in order
to have outstanding Code violations marked as “COMPLIED,” in order to obtain their Certificate
of Rental Suitability.

Landlords would be well advised to add the following or similar language to a new lease:

(initial) : By initialing here, Tenant(s) hereby agrees that the Landlord has provided
to Tenant(s) a copy of the City of Philadelphia Department of Licenses and Inspections’
Certificate of Rental Suitability No. , dated [MM/DD/YYYY], for the rental premises
located at (address), as well as having been provided to Tenant a copy of the Department of
Licenses and Inspections’ handbook entitled “Partners for Good Housing.”

Some Landlords take an extra step of having two (2) copies of each of the Certificate
and Handbook prepared at the time of a lease signing. When providing one copy of each
document to the Tenant, the Tenant is asked to sign and return the alternate copy, which may,
in the future if an eviction situation arises, serve as proof that the documents were provided to
the Tenant.

D. Providing the Certificate and Handbook in connection with Litigation. In cases where
the Landlord client has failed to provide the Tenant with these documents at the time of
inception of a lease, and the Landlord wishes to file a Landlord-Tenant Complaint, it is good
practice to work with the Landlord to obtain the Certificate, have the Landlord sign it, and
enclose the completed Certificate of Rental Suitability and L&l Handbook as part of preparing
and serving the Notice to Quit for the leased premises to the Tenant. This Notice to Quit with
Certificate and Handbook should be submitted as an exhibit in the Municipal Court’s CLAIMS
system when filing the new matter. The Landlord may always deliver the Certificate and
Handbook to the Tenant via hand delivery, as well. However, such a late delivery of the
Certificate and Handbook will not result in an ability to collect rent for prior periods or
the ability to evict on the basis of nonpayment during such prior periods.

The practitioner who has been hired by a pro-se Landlord who has already filed a
Landlord-Tenant Complaint, and where Tenant has already retained counsel, must take care
not to violate Rule 4.2 of Professional Responsibility, which prohibits communication between
the practitioner and the Tenant.

There remains an open question as to whether or not the Landlord’s attorney providing
the Certificate and Handbook to the Tenant’s attorney during the course of litigation constitutes
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delivery of the Certificate and Handbook to the Tenant. The Court is unwilling, in some cases, to
utilize dates upon which Certificates and Handbooks were provided to Tenant's counsel, but
rather inquires as to when the Certificates and Handbook were actually delivered to Tenant.
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. . . CITY OF PHILADELPRIA

City of Philadelphia DEPARTMENT OF
LICENSES & INSPECTIONS

1401 JOHN F. KENNEDY BLVD.

Certificate of Rental Suitability PRILADELPHIA, PA 16102-1867

Date Issued: 11/17/2015 Certificate Number: | ENEGEzIN

Address:
Rental License Numb

Explratlon Date. 1/181?916

In accordance: WIﬂ:[ Philadelphia Code Section PM-102.6.4, at the' in f Ei'n 0( each tenancy,
an owner shall "_'\'Hde. to the tenant a Certifi cé\te of Rental Sultablhty [ssuerj .by the
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Signature:

Name:

(plaase prmt) Y

NOTICE TO TENANT 5

This Certificate Is valid only if signed by the owner and 2 copy of "Panners for Good Housing" is
attached, To report code violations please contact the Deparimant of Licenses & Inspections at 311 or

215-686-8686 if outside the City. All complaints are confidential.
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COBBLESTONE PROPERTIES H COURT OF CONMMON PLEAS
5952-54 Gormantown Avenue ! PHILADELPHYA COUNTY
Philadelphin, PA 19144 !

! Civil Division
PlaintifT, '
v. & CaseID No.: 140802828
TANISHA CARTER ; ETED
17 West Allens Lane #3 : DOCKE .
Philadelphia, PA 19144 : JAN 08208
Defendant H :
LEBrON
: ‘,Um%w. RECORDS
ORDER
- i ,,-ﬂ_
AND NOW, this ____1__5 jf%ay of \/(.".--:—1»_;___'__ , 2015, after hearing a nonjury

trial i the above-captioned action, and following review of bricfs submitied by the partics, the
court retutns the following decision pursuant to Pa.R.Civ.P, 1038:

Find in favor of Defendant, Tanisha Carter, and against Plaintifl, Cobblestone Properties,
This finding is based upon the court's determination that Plaintiff was in violation of the relevant
provisions of the Philadelphia Property Maintenance Code, PM 102.1 and 102.6,4 as follows: 1)
operawsd a 19 unit rental property, and collected rent for the aforementioned rental property,
without a valid housing license from March 1, 2014 to July 17, 2014; and, 2) failed to obtain and
provide Defendant with & Certificate of Rental Suitability and related documentation at the
inception of the tenancy on April 1, 2012,

Posgession of the premises was relingquished by Defendant to Plaiotiff on August 1, 2014,

Ttis also ORDERED that the judgment entered in the Philadelphia Municipal Cowrt at
1,T-14-07-23-5786 is hereby AFFIRMED,

All costs incurred by Defondant for filing her Answer o Plaintiff’s Complaint, as waived
by Defondant’s IEP petition filed in the lostant action, are to be paid by Plaintift to the
Prothonotary’s Office.

BY THE COITY
Cubblostona Propoilies ~ORDRF

(IR

14080282000017

" DeLeon, J.

COPIES SENT PURSUANT TO Pa.1.C.P. 236(b) A. LEBRON 01/08/2018



TAB C
LEAD PAINT

Lead Paint Ordinance compliance can be raised as a defense in Landlord/Tenant Cases.
Complaints seeking affirmative money recoveries under the Lead Paint Ordinance must
be filed in Small Claims Court (subject to jurisdictional limits) rather than as Landlord
Tenant cases. If thereis a Landlord Tenant case and also a separate Small Claims Court
case that involves the same premises, they can be consolidated for trial. Complaints
seeking recoveries in excess of the Municipal Court Small Claims jurisdictional limit
($12,000) must be filed in the Court of Common Pleas.

Note: Practitioners should be mindful of the application of the doctrine of res judicata and the
potential effect on future litigation under the Lead Ordinance if a tenant fails to raise a Lead
Ordinance defense or claim in a landlord-tenant case. Additionally, practitioners should
consider whether or not a former tenant as opposed to current tenant will be entitled to bring an
action or assert a defense under the Lead Ordinance.

a. Violation Orders — No eviction; no collection of rent if landlord failed to comply with Health
Department lead-paint violation order within 30 days.

b. Lead Safe Certifications — No eviction; no collection of rent; damages; refund if landlord
failed to provide Certification in a building built before March 1978, if child 6 or under is living (or
will live) in property during lease term. The landlord must provide a copy to the tenant and the
Health Department. The landlord must also advise the tenant, in writing, to notify the landlord of
any peelings, flaking or chipping paint and the landlord should inspect and correct any defective
condition.

c. Disclosures/Statements — Lead warning statements are required for all leases in
Philadelphia, regardless of the date of construction. Phila. Health Code § 6-805(2). Lead
disclosure required (can be in lease) for all pre-1978 buildings; if not given, tenant can conduct
inspection and terminate. Landlord must provide notice of the right to obtain a lead inspection
at tenant’s expense. For pre-1978 housing, tenant has a limited right to rescind the lease upon
a certification that there is a lead paint hazard. See Phila. Health Code § 6-804 for time frames
for providing notice and electing to rescind. Also,see remedies mentioned above.

For any property built before 1978: Did the landlord disclose (in lease or otherwise) the
absence or presence of lead-based paint or provide a Health Department form? Did the
landlord provide a lead hazard information pamphlet prepared by the Health Department? If
not, the tenant is entitled to damages in the amount of double the reasonable cost of a
residential lead inspection and attorney’s fees and costs. Phila. Health Code §8 803, 809.

d. Tenant Protection Against Retaliation:
Is there any outstanding Health Department lead-based paint hazard violation? Court should
have access to the information. If so, the owner is prohibited from:
(1) Evicting or attempting to evict the tenant;
(2) Coercing the tenant into abandoning the unit;
(3) Changing or attempting to change the lease term;
(4) Re-renting the unit until such time as the lead-based paint hazard violation has
been corrected;
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(5) Collecting or attempting to collect further rent if the owner has failed to comply with the
order in 30 days as determined by the Health Department.

e. Additional Remedies for noncompliance with lead safe certification.

If landlord does not comply, the tenant may bring an action to provide the certification,
damages, exemplary damages of up to $2,000 and attorney’s fees and costs. Landlord is also
denied the right to collect rent (and tenant is entitled to refund of rent paid) during or for the
period of noncompliance. Also subject to fine of up to $ 2,000 per offense and/or imprisonment
of up to 90 days. Each day of noncompliance is a separate offense. Chapter 6, 88§ 803(3), 802-
12, 811.

f. Additional Penalties for noncompliance with Lead Ordinance.

Municipal Court (or Common Pleas Court) can award actual damages and to not less than triple
the monthly rent for each violation plus attorney’s fees and costs. Court can also impose a fine
of $300 and/or imprisonment of 90 days and a continuing violation constitutes a separate
violation for each day. Phila. Health Code 88 403(5), (5)(b)(.1) and (5)(b)(.2).

The following is a more detailed description of certain Federal and Philadelphia laws relating to
lead:

Lead-Based Paint Disclosure, Anti-Retaliation and Lead Safe Rental Certification
l. Federal Law
A. Introduction

On October 28, 1992, Congress enacted the Residential Lead-Based Paint Hazard
Reduction Act (42 U.S.C. 88 4851-4856) (the "Act") to, inter alia, address the threat posed to
small children by the presence of lead-based paint in residential housing. It is important that
persons involved in landlord/tenant issues become familiar with the disclosure requirements
contained in the Act and their impact on the leasing of certain residential property. Although the
Act applies both to the sale and lease of residential housing, for purposes of these materials, this
discussion is confined to the obligations imposed on landlords by the Act.

B. Scope of the Act

The disclosure provisions of the Act are applicable only to "target housing,” defined as
"any housing constructed prior to 1978, except housing for the elderly or persons with disabilities
... [unless a child who is less than six will reside therein] or any 0-bedroorn dwelling...." 42 U.S.C.
8 485Ib(27). The HUD Secretary has the discretion to designate a date earlier than 1978 for
jurisdictions that banned the use of lead-based paint prior to that year. Absent this special
designation, the Act applies to all housing built before 1978.

C. Disclosure Required by the Act

The disclosure provisions of the Act are set forth in 42 U.S.C. § 4852d. Under this
section, a lease of housing built before 1978 is not effective until the landlord:
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1. Provides a prospective tenant with an EPA approved pamphlet on lead-
based paint.

2. Discloses to the prospective tenant any known lead-based paint or lead
based paint hazards present in the housing, including any lead hazard evaluation
report available to the landlord. The landlord shall also disclose any additional
information concerning the lead-based paint and/or lead-based paint hazards,
such as the location of the lead-based paint and/or lead based paint hazards, and
the condition of the painted surfaces. 24 C.F.R. § 35.88(3).

Additionally, under the Act and regulations published by EPA and HUD, a standard
warning in the language of the lease (e.g. English, Spanish) is required to be attached to or be
part of all leases. The requirements of the Act and regulations cover both the oral and written
leases.

The Act also applies to leasing agents. Thus, where a landlord employs an agent to lease
residential housing, the Act imposes an obligation on the agent to ensure compliance with the
above disclosure requirements. 42 U.S.C. 88 4852d(a)(4).

D. Penalties for Violation

The Act imposes civil monetary penalties in the amount of $10,000 per violation and
criminal penalties including fines and imprisonment. Also, the HUD Secretary is authorized to
seek an injunction of any action in violation of the Act. Finally, the Act authorizes tenants to sue
for harm caused by a violation of the Act and to recover treble damages and costs, including
reasonable attorney fees and expert witness fees if the tenant prevails.

However, in Cudjoe v. Department of Veteran Affairs, 426 F. 3d 241 (3™ Cir. 2005), the
Third Circuit held that Department of Veteran Affairs did not waive sovereign immunity for suits
for money damages filed by tenants under the Act. The Court, however noted that the plaintiff, a
lead poisoned child may have standing to sue under the Act even though other courts had held
that non-lessee minor children could not sue under the Act because they were not the purchasers
or lessees. See, Mason v. Morrisette, 403 F. 3d 28 (1% Cir. 2005), L.B. lll v. Housing Authority of
Louisville, 345 F. Supp 2d 725, 729 (W.D. Ky. 2004).

E. Effective Date of Act and Implementing Regulations

In Section 4852d of the Act, Congress expressly required HUD and EPA to promulgate
implementing regulations no later than October 28, 1994 with such regulations to take effect one
year later on October 28, 1995. In fact, however, proposed regulations were not published in the
Federal Register until November 2, 1994, over one year beyond the deadline established by
Congress for final regulations. Finally, on March 6, 1996, almost a year and a half behind the
Congressionally mandated schedule, final implementing regulations were published by HUD and
EPA.

Notwithstanding this delay, the final regulations adopted a phased-in approach to
implementation. For owners and landlords of structures containing more than four residential
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dwellings, the disclosure requirements became applicable on September 6, 1996. For owners
and landlords of structures containing one to four residential dwellings, the requirements became
applicable on December 6, 1996. Accordingly in Sweet v. Sheahan, 235 F.3d 80, 2000 U.S. App.
LEXIS 31843 (2d Cir. N.Y. 2000), the court held that that the clear language of the act did not
impose disclosure obligations on private parties before the promulgation of the regulations. The
court rejected the district court’s holding that HUD’s delayed effective date in the regulations
should not apply. Id. Similarly, the court in Sipes v. Slaughter, 89 F.Supp. 2d 1199 (D. Kansas
2000) rejected the statutory deadline of October 28, 1994 and applied the effective date as
established by HUD. EPA and HUD have also published "Interpretive Guidance" on the
disclosure requirements. . But see, National Multi-Housing Council v. EPA, 194

F.3d 174 (D.C. Cir. 1999). Provision in Interpretative Guidance relating to lead dust hazards (from
mini-blinds) was not ripe for judicial review because EPA had not published final 403 hazard
definition rules and the interpretative guidance relating to this part was not enforceable.

Il. Local Legislation

Under the federal Act, state and local governments may enact additional or more stringent
lead paint disclosure requirements. Therefore, one should check the local jurisdiction for any
legislation on the subject.

Such an ordinance has been enacted in the City of Philadelphia. Although the Philadelphia
ordinance largely tracks the federal legislation, it does contain several key differences.

First, the lead paint warning statement required by the Philadelphia ordinance contains
slightly different wording than the warning statement contained in the federal regulations.
Philadelphia Health Code 88 6-805(2). In addition, if the landlord does not have the results of a
comprehensive lead paint inspection and risk assessment, the landlord must provide a separate
form statement indicating the likelihood that the property contains lead-based paint. Philadelphia
Health Code 88 6-803(l)(b). In addition the Philadelphia Ordinance requires that in the warning
statement to tenants that for all residential housing that the property may have a lead water
service or lead plumbing components.

Another important difference between the local and federal law is that the Philadelphia
ordinance confers additional rights on tenants not found in the federal Act. Chiefly, this consists
of the provision to tenants of a 10-day recession period in order to do an independent lead
inspection and should the lead inspection reveal lead hazards paint hazards in an property built
before 1978, or in any residential housing a lead service or lead plumbing components the tenant
may terminate the lease within 2 business days from receipt of the inspection report.

The landlord must provide the tenant at the time of entering into a lease a current
pamphlet prepared by the City Water Department that provides the best practices for reducing
the risk of lead exposure from lead service lines and lead plumbing components. The landlord is
also required to disclose the existence of any known lead service line.

In the Philadelphia ordinance the disclosure by the landlord of lead paint hazards, lead

service lines or lead plumbing components does not relieve the landlord of liability for damages
under any applicable law or legal theory. Section 6-810(1)
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The City of Philadelphia has also enacted an “anti-retaliation” ordinance to address the
problem of eviction actions brought by landlords after they have been cited for lead-based paint
hazard violations. Philadelphia Health Code 88 6-403(5). The ordinance provides that if the City
Health Department issues an order requiring the landlord to eliminate lead-based paint hazard
violations, the landlord cannot:

1. Evict or attempt to evict the tenant;

2. Coerce the tenant into leaving the property;

3. Change the lease terms;

4 Re-rent the unit to another tenant until the lead-based paint

hazard has been eliminated; or

5. Collect rent if the owner fails to substantially comply with
the order within thirty days.

The ordinance also provides for penalties and gives the tenant the right to enforce the
ordinance, obtain damages and attorney fees.

In December, 2011, the Mayor signed into law the Lead Safe Certification Bill. The law
amended Chapter 6-800 of The Philadelphia Code, entitled “Lead Paint Disclosure,” requiring a
landlord, prior to leasing a residential unit, to have a certified lead inspector issue a certification
that they have inspected the unit, there is no deteriorated paint and that they have done dust
wipes in accordance with EPA standards that show lead dust levels are below federal levels. The
ordinance applies to properties built before 1978, but does not apply to educational housing,
public housing or Section 8 voucher housing and dwelling units in which children six and under
do not and will not reside in the dwelling. The certification must be provided to both the tenant
and the City Health Department. If the landlord fails to provide a certification, the tenant has a
cause of action to obtain the certification, damages and attorney’s fees. During the period of time
the landlord did not have a certification, the landlord is denied the right to collect rent. In addition,
Chapter 6-809(3)(d) provides that if a landlord fails to provide the lead-safe certification in Section
6-803 the tenant can bring a an “action in an court of competent jurisdiction and shall be entitled
to...refund of rent for any period in which the lessee occupies the property without a certification
having been provided.”

There can no waiver of the provisions of the ordinance. Section 6-813. The law went into

effect on December 21, 2012. The provisions relating to lead service lines and lead plumbing
components went onto effect March 30, 2017

May 7, 2019
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The Philadelphia Code

CHAPTER 6-800. LEAD PAINT DISCLOSURE AND
CERTIFICATION 114

§ 6-801. The Council makes the following findings.

(1) Forty-five percent (45%) of the Philadelphia children who were screencd for Iead
poisoning in 1993 had levels of concern as defined by the Centers for Disease Control. This
amounts to 22,302 children.

(2) The Centers for Discase Control has determined that the presence of 1ead in the
bloodstream at levels as low as ten (10) micrograms per deciliter indicate a level of concern
requiring minimally that such children be monitored and tested cvery three to four months.

(3) The Philadelphia Department of Health has estimated that sixty-five thousand (65,000)
Philadelphia children under the age of six (6) years are poisoned by lead and most of thosc
poisoned are undiagnosed and untreated.

(4) Environmental exposure to cven low levels of lead increases a child's risk of developing
permanent learning disabilitics, reduced concentration and attentiveness, and behavior problems
which may persist and adversely affeet the child's chances for success in school and life.

Exposure to higher levels of lead can cause an intcllectual disability, scizures and death. 115

(5) The most significant remaining source of environmental Icad is lead-based paint in
housing built prior to 1978 and house dust and soil contaminated by lead deposits and lead-based
paint. The ingestion of household dust containing deteriorating lead or abraded lead-based paint
is the most common causc of lead poisoning in children.

(6) Sincc there is no cffective medical treatment for the great majority of lead-poisoned
children, and the damage from lead can be irreversible, prevention efforts such as information
dissemination and disclosure requircments arc vitally nccessary and critical tools for the
cradication of lcad poisoning.

(7) The United States Congress has enacted the "Residential Lead-Based Paint Hazard
Reduction Act of 1992", with the purpose of commencing the elimination of lead-based paint
hazards and creating a national approach to the prescoce of lead-based paint, and proposes that
the partnership between the Federal and local governments envisioned by the Congress will be
enhanced and the dangers of lead-based paint reduced, by the enactment of regulations within
The Philadclphia Code, codifying, implementing, supplementing and enforcing the disclosure
requirements of the federal law.

(8) The purpose of this legislation is to provide an cducational tool which will assist the
Department of Health in identifying, reducing and combating Icad poisoning in Philadelphia
children.

http://library.amlegal.com/alpscripts/get-content.aspx 9/14/2017



CHAPTER 6-800. LEAD PAINT DISCLOSURE AND CERTIFICATION Page 2 of 10

(9) The task of climinating lcad from thosc propertics that house children will be a costly one
and will require a public/private collaboration and partnership in order to preserve and to protect
Philadclphia's affordable housing stock.

§ 6-802. Definitions. 116
In this Chapter, the following definitions shall apply:

(1) Certified Lead Inspector. A person who is certified by the Philadelphia Department of
Public Health as qualified by training and experience to conduct comprehensive lead inspections
and risk assessments, or by the Commonwealth of Pennsylvania as an "inspector-risk assessor"
pursuant to the Pennsylvania Department of Labor and Industry's Lead-Based Paint Occupation
Accreditation and Certification Regulations; or is certified by the EPA and trained as a lcad dust
sampling technician.

(2) Comprehensive Lead Inspection. A surface-by-surface investigation to determine the
presence of lead-based paint and the provision of a report explaining the results of the
investigation.

(3) Deteriorated Puint. Paint or other coating that is cracking, flaking, chipping, peeling,
chalking, not intact or otherwisc scparating from the substrate of a building component, cxcept
that pinholes and hairline fracturcs attributable to the settling of a building shall not be
considered deteriorated coating.

(4) Lead-based Paint. Paint or other surface coatings that contain lead in cxcess of limits
cstablished by Federal Law or Regulation,

(5) Lead-based Hazard. Any condition that causes exposure to lead from lead-contaminated
dust, lead-contaminated soil, lcad-contaminated paint that is deteriorated or present in accessible
surfaces, friction surfaces or impact surfaces, or lead service lines or plumbing components that
would result in adverse human health cffects as established by the appropriate Federal agency or
the Philadelphia Department of Public Health. 116.1

(6) Lead-Contaminated Dust. Surfacc dust that contains a mass per arca concentration of lead
cqual to or exceeding 40 micrograms per square foot on floors or 250 micrograms per square
foot on interior windowsills based on a wipe sample, or such other lesser level of lead cither: (a)
used to define a "dust-lcad hazard" under 40 C.F.R. § 745.65 or (b) determined by the Board of
Health by regulation to be dangerous.

(7) Lead-Contaminated Soil. Soil that contains Icad in cxcess of 400 ppm or such other lesser
level of Iead cither: (a) used to define a "soil-lcad hazard” in a play arca under 40 C.F.R. §
745.65 or (b) determined by the Board of Icalth by regulation to be dangerous.

(8) Lead Free. The circumstance in which the interior and exterior surfaces of a property do
not contain any lcad-bascd paint and the property contains no Iead-contaminated soil or Iead-
contaminated dust.

(9) Lead Safe. The circumstance in which a property is free of a condition that causes or may
causc cxposure to Icad from lead-contaminated dust, lead-contaminated soil, deteriorated Iead-
based paint, deteriorated presumed lead-based paint, or other similar threat of lcad cxposure due
to the condition ot the property itself.
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(10) Lead Plumbing Component. Any pipe, pipefitting, plumbing fitting, solder, flux or
fixturce through which drinking water may pass that is not Icad-tree within the applicable
standard sct pursuant to the Safe Drinking Water Act, 42 U.S.C. § 300g-6. 116.2

(11) Lead Service Line. A scrvice line made of lead which connects the water main to the
building inlet and any lead fitting which is connected to such lcad scrvice line. 116.3

(12) Presumed Lead-Based Paint, Surface coating affixed to a surface that was constructed
prior to March 1978 that a landlord is unablc to demonstrate contains no lcad. 116.4

(13) Risk Assessment. An on-site investigation to determine and report the existence, nature,
severity and location of lead-based paint hazards in residential dwellings, including: 116.5

(a) information gathering rcgarding the age and history of the housing and occupancy by
children under age 6;

(b) visual inspection;

(¢) limited wipe sampling or other environmental sampling;

(d) other activity as may be appropriate; and

(¢) provision of a report explaining the results of the investigation.

(14) Turgeted Housing. For purposes of the provisions of this Chapter relating (o lease
agreements, residential property built before March 1978, but excluding: (a) dwelling units
developed by or for an educational institution for the exclusive residential use and occupancy by
that institution's students; (b) buildings containing dwelling units all of which arc lcased only to
students enrolled in a college or university degree program; (¢) dwelling units owned or
subsidized by the Philadelphia Housing Authority or its subsidiarics, or privatcly owned but
currently leased under the Housing Choice Voucher Program and therefore subject to federal
requirements administered by HUD; and (d) dwelling units in which children aged six (6) and
under do not and will not reside during the lcasc term. 116.6

(15) Vulid Certification. For a certification that a property is Icad safe, a certification based on
an inspection no more than 24 months prior to the date a lease is entered into or the date of an
application for a Family Child Day Care facility license. For a certification that a property is lead
frce, a certification based on an inspection performed at any time prior to the date a leasc is
entered into or any time prior to the datc of an application for a Family Child Day Carc facility
license. 116.7

§ 6-803. Lead Disclosure Obligation. 117

(1) Before any buyer is obligated under any contract to purchase residential housing
constructed prior to 1978, the scller shall disclose the absence or presence of lead-based paint or
lead-bascd paint hazards. This disclosure shall take one of the two following forms:

(a) the production of the results of a comprehensive lead inspection and risk assessment by
a certificd lead inspector; or

(b) provision of a multi-lingual form provided by the Philadelphia Department of Public
Health containing the following statement:
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"The Philadclphia Department of Public Health has determined that most housing built in
Philadelphia before 1978 contains dangerous lead paint. This property was built before 1978,
Thercfore, without a comprehensive lead inspection, conducted by a certified lead inspector,
showing there is no Icad paint or there arc no lcad-based paint hazards, you can assume that this
property likely contains lcad-bascd paint.”

(2) Before any buyer is obligated under any contract to purchase residential housing
constructed prior to 1978, the scller is also required to provide the buyer with a lcad hazard
information pamphlet as prescribed or approved by the Philadelphia Department of Public
Health.

(3) Rental Protections.

(a) No lessor shall enter into a leasc agreement with a lessee, other than a rencwal lease, to
rent any Targeted Housing, or a unit in such Targeted Housing, unless (. 1) he or she provides the
lessee with a valid certification prepared by a certified lead inspector stating that the property is
either fead free or lead safe; and (.2) the lessee acknowledges receipt of the certification by
signing a copy.

(a.1) No lessor shall enter into a lease agreement with a lessce to rent any residential
housing unless (.1) the lessor provides the lessee with a current pamphlet produced by the City
that describes best practices for reducing the risk of lead exposure from lead service lines and
lcad plumbing components; and (.2) the lessor discloses to the lessce the existence of any known
lcad service line. 117.1

(b) A valid certification that a property is Icad safc under this section shall state that the
certificd lead inspector determined that the property or unit was free of any Deteriorated Paint,
and that interior dust samples were collected in compliance with EPA regulations, including 40
C.F.R. § 745.227 and any amcndments or successor regulations, were tested and were found not
to contain Lead-Contaminated Dust as defined in this Chapter. Additional statcments or test
results are not required. Any corrective action taken in order to qualify the property for such
certification shall be performed in compliance with applicable laws.

(c) Upon entering into a lease agreement for Targeted Housing, the lessor shall (.1) provide
a copy of the signed certification to the Department of Public Health; and (.2) provide to the
tcnant, in addition to any written notifications required by applicable laws, a written notification
advising the tenant to perform a visual inspection of all painted surfaces periodically during the
term of the lcase, and advising that the tenant may inform the lessor of any cracked, flaking,
chipping, pecling, or otherwise deteriorated paint surfaces. Upon receipt of any such tenant
notification the lessor shall promptly inspect and correct any defective conditions as required by
section PM-305.3 of the Philadelphia Property Maintenance Code and in compliance with other
applicablc laws. 117.2

(d) Upon a City inspection for Icad safety at any property rented by a lessor for which a
lessor has not provided the lessee the certification required in this section, the lessor shall be
liable to the City for the costs of such inspection.

§ 6-804. Right to Conduct Independent Inspection or Risk Assessment and Right to
Rescind.
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(1) Every contract for the purchase of residential housing constructed prior to 1978, shall
provide, in writing, that the buyer has a ten (10) day period (unless the partics agree to a different
period of time), during which time the buyer may, at the buyer's expensc, obtain a
comprehensive lead inspection or risk assessment from a certificd Icad inspector. Should the
inspection reveal lead-based paint or lcad-based paint hazards on the premiscs, the buyer may
teriminate the contract of purchase within five (§) days of the receipt of the inspection report by
the buyer, with all deposit moncys paid on account to be refunded to the buyer (unless the partics
agree in writing to a different disposition of such deposit moneys). Failure of the buyer to obtain
such inspection within the permitted ten (10) days and/or failure to terminate the contract upon a
finding of lcad-based paint or lead-based paint hazard within the five (5) day period will
constitute a waiver of the right to conduct an independent inspection and the contract will remain
in full force and cffect.

(2) Every lease, whether oral or written, shall provide in writing, that the Iessec has a ten (10)
day period during which time the lessce may, at the lessec's expensc, obtain a comprechensive
Icad inspection and risk asscssment from a certified Iead inspector. In the case of residential
housing constructed prior to 1978, should the inspection reveal lead-based paint or lcad-based
paint hazards on the premises; or in the casc of any residential housing, should the inspection
reveal a lead service line or lead plumbing components, the lessce may terminate the lease within
two business days of the receipt of the inspection report, with all moncys paid on account to be
refunded to the lessce. Failure of the lessee to obtain such inspection within the permitted ten
days and/or failure to terminate the lease upon a finding of lcad-based paint or lead-based paint
hazards or a lead scrvice line or lead plumbing components within the two-day period will
constitute a waiver of the right to conduct an independent inspection and the lease will remain in
full force and effect. 117.3

(3) Upon renewal of an existing lease, any lessce shall have the right to proceed with an
inspection or risk assessment as provided by Scction 6-804(2) except that such renewing lessee
shall not be required to terminate the lease within two (2) days of performance of a
comprehensive lead inspection or a risk assessment, but shall be afforded a ten (10) day period to
notify lessor in writing of lessce's intention to terminate the lease, with actual termination and
vacation of the premises to occur at a time not to cxceed ninety (90) days after receipt of the
comprehensive Icad inspection or risk assessment, during which period all lease obligations shall

remain in full force and effect. 118

§ 6-805. Lead Warning Statement.

(1) Every contract for sale of residential housing constructed prior to 1978 shall contain the
following lcad warning statement in large type:

"Every purchascr of any interest in residential property on which a residential dwelling
was built prior to 1978 is notificd that such property may present exposure to lead from
[cad-bascd paint that may place young children at risk of developing lead poisoning. Lead
poisoning in young children may produce permancnt neurological damage, including
Icaring disabilitics, reduced intelligence quotient, behavior problems and impaired
memory. Lead poisoning also poscs a particular risk to pregnant women. The scller of
any interest in residential real property is required to disclose to the buyer the presence or
absence of any lead-based paint and/or lecad-bascd paint hazards. A comprehensive lead
inspection or a risk asscssment for possible lead-based paint and/or lead-based paint
hazards is recommended prior to purchasc or lcase.”
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(2) Rental agreements for residential housing shall contain the following Icad warning
statements, as applicable, in large type: 118.1

For residential housing constructed prior to 1978:

"Every lessce of any interest in residential property on which a residential dwelling was
built prior to 1978 is notified that such property may present exposurc to lead from lead-
bascd paint that may place young children at risk of developing lead poisoning. Lead
poisoning in young children may produce permanent neurological damage, including
learning disabilitics, reduced intelligence quotient, behavior problems and impaired
memory. Lead poisoning also poses a particular risk to pregnant women. The lessor of
any interest in residential real property is required to disclose to the lessce the presence or
abscnce of any Icad-based paint and/or lead-based paint hazards. In residential housing
constructed prior to 1978, a comprehensive lead inspection or risk assessment for
possible lead-bascd paint and/or lead-based paint hazards is recommended prior to lease.”

For all residential housing (including housing constructed prior to 1978):

"Evcry lessec of any intcrest in residential property is notified that any residential
dwelling, regardless of construction date, may have a lcad water scrvice linc or lcad
plumbing components. Regardless of the construction date, the Lessor of any interest in
residential real property is required to disclose to the lessee the known existence of a lead
watcr scrvice line. You are advised to read the pamphlet containing information on Icad
water service lines and lead plumbing components provided at the time of entering into
the lcase."

§ 6-806. Acknowledgment by Buyer. 119

(1) The buyer of any residential housing constrycted prior to 1978, shall confirm in writing on
a certification of disclosure form provided by the Philadclphia Department of Public Health, that
he or she:

(a) has reccived a written disclosure of lead-based paint and/or lead-based paint hazards;
(b) has reccived and read the lead warning statement;
(c) has received the lead hazard information pamphlet;

(d) was provided with a ten (10) day opportunity (unless the partics mutually agrec upon a
different period of time, by a separate writing) before becoming obligated under the contract to
purchasc during which the buyer was permitted access to the housing to obtain an inspection for
the presence of lead-based paint and/or lead-based paint hazards.

§ 6-807. Certified Lead Inspectors.

(1) Persons retained to pertorm comprchensive residential Icad inspections pursuant to
Scctions 6-803 and 6-804, shall be certitied by the Philadelphia Department of Public Health
until such time as the Commonwealth of Pennsylvania institutes state-wide certification.

(2) The Philadclphia Department of Public Health shall establish by regulation criteria for the
certification of residential Icad inspectors no later than ninety (90) days after the enactment of
this Ordinance.
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§ 6-808. Residential Lead Inspections.

(1) Residential lead inspections and risk assessments performed pursuant to Sections 6-803(1)
(a) and 6-804, shall be conducted in accordance with regulations promulgated by the
Philadclphia Department of Public Health until such time as the Commonwecalth of Pennsylvania
institutes state-widc regulations.

(2) The Philadelphia Department of Public Health shall promulgate regulations for conducting
residential lead inspections and risk assessments no later than ninety (90) days after the
enactment of this Ordinance.

§ 6-809. Remedies. 120

(1) Where the scller docs not comply with the provisions of Sections 6-803 or 6-804 the buyer
shall be entitled to damages in the amount of double the reasonable cost of a comprehensive
residential lead inspection plus attorney's fees and costs. An aggricved party may also obtain
injunctive relief plus attorney's fees and costs to enforce the terms of this Scction in any court
having jurisdiction.

(2) Where the lessor does not comply with the provisions of Scction 6-804 the lessec shall be
entitled to damages in the amount of double the reasonable cost of a comprchensive residential
lead inspection plus attorney's fees and costs. An aggricved party may also obtain injunctive
relief plus attorney's fees and costs to enforce the terms of this Section in any court having
jurisdiction. 120.1

(3) Where a lessor does not comply with any provision of Section 6-803, the lessee shall be
entitled to bring an action in a court of competent jurisdiction and a prevailing lessee shall be
entitled to the tollowing remedics:

(a) an order requiring the lessor to provide the required certification and the performance of
the nccessary work to make the property lead safc;

(b) damagcs for any harm caused by the failure to provide the certification;
(¢) excmplary damages of up to $2,000,

(d) abatement and refund of rent for any period in which the lessce occupics the property
without a certification having been provided; and

(¢) attorney's fees and costs.

(4) Where a lessor does not comply with any provision of Section 6-803(3)(a), the lessor shall
be denicd the right to collect rent during or for the period of noncompliance.

(5) The provisions of this Ordinance shall be liberally construed to effectuate its purposc of
disclosure.
§ 6-810. Remedies Not Excluded.

(1) Nothing in the above provisions shall relicve the seller or lessor of the duties to abate any
lcad-based paint hazards in the housing required by law or regulation, or, if at any time required
by law, a lead service line or lead plumbing components, or any other dutics otherwisc
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established by law to protect against lecad-based paint hazards, Icad service lines, or lcad
plumbing components. The scller or Iessor is also not relieved of any liability for damages or
other relief under any applicable law or legal theory arising from the disclosure of lead-based
paint, lcad service lincs, or lead plumbing components in the housing. 120.2

(2) Nothing in the above provision shall relicve the seller or lessor of the obligation under the
Pcnnsylvania Human Relations Act, 43 P.S, § 955, not to discriminate in the salc or rental of
housing to families with children.

(3) The inclusion of a provision in a document related to the sale or rental of housing which
would preclude the sale or rental to a family with children because the housing contains lead-
based paint or lcad-based paint hazards, or, in the casc of rentals, lead service lines or lcad
plumbing components, is prohibited. Any scller or lessor who attempts to preclude the sale or
rental of housing to a family with children because of the existence of lead-based paint or lead-
bascd paint hazards or, in the case of rentals, lead service lines or lead plumbing components,
shall, in addition to any other legal actions, be subject to the penalties provided in Section 6-811
below, 120.3

§ 6-811. Penalties. 121

Any person who fails to comply with the provisions of this Chapter shall be subject to a finc or
penaity of no more than two thousand dollars ($2,000) per offensc. Each day of non-compliance
shall constitute a scparate offense.

§ 6-812, Non-Waiverability. 121.1

Any attempted waiver of this Ordinance shall be void and unenforceable. Similarly, the
passage of time during the term of a lcasc or so long as the lessee lawfully occupics the property,
shall not constitutc a waiver of this Chapter.

§ 6-813. Severability.

Should any clause, sentence, paragraph or part of this Chapter, or the application thereof to any
person or circumstance, be for any reason adjudged by a court of competent jurisdiction to be
invalid, such judgment shall not cffect, impair or invalidate the remainder of this Chapter or the
application of such clause, scntence, paragraph or part to other persons or circumstances, but
shall be confined in its operation to the clause, sentence, paragraph or part thereof and to the
persons or circumstances directly involved in the controversy in which such judgment shall have
been rendered.

§ 6-814. Lead-Safe Certification for Family Child Day Care Facilities. 121.2

(1) As a condition of obtaining a license to operate a Family Child Day Care facility, as
defined in Scctions B-425 and F-409 of the Code, the operator must cither:

(a) certify that the property was built aftcr February 1978; or

(b) provide a valid certification, as defined in this Chapter, by a certificd Icad inspector,
stating that the property is Icad free or Icad safe, under the conditions required for such a
certification as established in this Chapter with respect to leased properties,
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Notes

114

116

116.1

116.2

116.3

116.4

116.5

116.6

116.7

117

117.1

117.2

117.3

118

118.1

119

Added, Bill No. 992 (approved June 21, 1995), 1995 Ordinances, p. 759. Scction 2 of
the Ordinance provides: "This Ordinance shall take effect on October 28, 1995, All
rules, regulations and written materials shall be available ninety (90) days prior to the
cffective date." Caption amended, Bill No. 10001 1-A (approved December 21, 2011),
cffeective December 21, 2012.

Amended, Bill No. 130723 (approved January 20, 2014).

Amended, Bill No. 100011-A (approved December 21, 2011), effective December
21,2012.

Amended, Bill No. 160687-AAA (approved March 7, 2017), cffective April 6, 2017.
Added, Bill No. 160687-AAA (approved March 7, 2017), effective April 6, 2017.
Added, Bill No. 160687-AAA (approved March 7, 2017), eftective April 6, 2017.

Renumbered, Bill No. 160687-AAA (approved March 7, 2017), etfective April 6,
2017.

Renumbered, Bill No. 160687-AAA (approved March 7, 2017), etfective April 6,
2017.

Renumbered, Bill No. 160687-AAA (approved March 7, 2017), cffective April 6,
2017.

Amended, Bill No. 160609 (approved December 20, 2016); renumbered, Bill No.
160687-AAA (approved March 7, 2017), effective April 6, 2017.

Amended, Bill No. 10001 1-A (approved December 21, 2011), effective December
21,2012.

Addcd, Bill No. 160687-AAA (approved March 7, 2017), effective April 6, 2017.
Amended, Bill No. 160687-AAA (approved March 7, 2017), cffective April 6, 2017.
Amended, Bill No. 160687-AAA (approved March 7, 2017), cffective April 6, 2017.

Amended, Bill No. 10001 1-A (approved December 21, 2011), effective December
21,2012,

Amended, Bill No. 160687-AAA (approved March 7, 2017), effective April 6, 2017.

Caption and section amended, Bill No. 100011-A (approved December 21, 2011),
cffective December 21, 2012,
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120 Amended, Bill No. 100011-A (approved December 21, 2011), effective December
21,2012, '

120.1 Amended, Bill No. 160687-AAA (approved March 7, 2017), effective April 6, 2017.
120.2 Amended, Bill No. 160687-AAA (approved March 7, 2017), effective April 6, 2017,

120.3 Amended, Bill No. 160687-AAA (approved March 7, 2017), effective April 6, 2017.

121 Amended, Bill No. 100011-A (approved December 21, 2011), effective December
21,2012,
121.1 Amended, Bill No. 160687-AAA (approved March 7, 2017), effective April 6, 2017,

121.2 Added, Bill No. 160609 (approved Dccember 20, 2016).
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TAB D
DOMESTIC VIOLENCE

What laws provide specific protections for tenant victims of domestic and sexual violence?

+ Philadelphia’s Fair Practices Ordinance § 9-1108 prohibits discrimination on the basis of
a Philadelphia applicant or tenant’s status as a victim of domestic or sexual violence.

» Philadelphia’s Unfair Rental Practices Ordinance § 9-804 provides a procedure for
Philadelphia tenants to terminate their leases early due to incidents of domestic or
sexual violence.

o Federal Violence Against Women Act of 2013 (VAWA) prohibits applicants to or tenants
of subsidized housing from being denied admission or evicted for incidents or criminal
activity related to domestic violence, stalking, dating violence or sexual assaulit.

Who is Covered by These Laws?

The Philadelphia Ordinances apply to all rental housing in Philadelphia, both private and
subsidized. VAWA applies only to applicants to and tenants of subsidized housing (Public
Housing, Section 8 Housing Choice Voucher, Section 8 Project Based, and Low Income
Housing Tax Credit).

How Would These Issues Come up In Municipal Court?
These laws could be used by tenants as a defense to their eviction in a Landlord Tenant hearing
Municipal Court, or as a claim for return of their security deposit in Small Claims Court.

Examples:

» Landlord files eviction complaint for breach of the lease due to excessive noise,
disturbances, police activity, damage to the unit, unauthorized occupants. Defendant
raises these laws as a defense alleging that the breach was due to incidents of
domestic violence (abusive incident, calling 911 for protection, police coming to unit
to serve Protection from Abuse Order, abuser causing damage to unit, abuser refusing
to move out of unit).

« Landlord wants to keep the security deposit as a penalty for tenant moving out prior
to the end of the regular lease term. Tenant alleges that she terminated the lease early
according to the Unfair Rental Practices Ordinance and is entitled to her full security
deposit, minus any charges for tenant-caused damages. Or landlord sues for
nonpayment of rent for the months after tenant allegedly terminated the lease early in
accordance with the Unfair Rental Practices Ordinance.

What is the Procedure for a Tenant to Terminate the Lease Early?

The Unfair Rental Practices Act § 9-804, provides that at the request of a tenant who is a victim
of domestic violence or sexual assault, a landlord shall permit the tenant to terminate the lease,
regardless of the lease term and without penaity for early termination provided that:

a. The request is made, in writing, within ninety days of either the reporting of an

incident of domestic violence or sexual assault or the issuance of a protection from
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abuse order or the approval of a consent agreement and at least thirty days before the
requested termination date.

b. The victim vacates the premises no later than the early termination date; and

c. At the time the request is made for termination of the lease, the tenant provides
documentation (one of the following: (1) protection from abuse order, (2) police
report, OR (3) written certification from a healthcare professional or professional
guidance counselor, or a victim’s services organization from whom the tenant sought
assistance as a victim of domestic violence or sexual assault.

What if the Abuser is a co-tenant?

At the request of the tenant who is a victim of domestic violence or sexual assault, the landlord
can bifurcate the lease and either offer the abuser a lease at a different location, or evict the
abuser through the Municipal Court eviction process, while allowing the tenant victim to remain
in the premises. Both the Philadelphia Unfair Rental Practices Ordinance and VAWA allow for
this.

What Documentation is Required?

No documentation of a tenant’s status as a victim of domestic or sexual violence is required by
Philadelphia’s Fair Practices Ordinance which prohibits discrimination in rental housing
practices. The only time documentation is required is when a tenant wishes to terminate the
lease early due to the violence (see above documentation). Subsidized housing owners may
request in writing that subsidized housing tenants provide documentation of the violence, but
are not required to under VAWA. If the owner gives a written request, the tenant must provide
documentation within fourteen days. That documentation can include a HUD self-certification
form, or third party verification such as a police or court record, or a letter from a victim services
provider, attorney, medical professional or mental health professional.
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The Philadelphia Code

§ 9-1108. Unlawful Housing and Real Property Practices. 1019

(1) Tt shall be an unlawful housing and real property practice to deny or interfere with the
housing accommodation, commercial property or other real property opportunitics of an
individual or otherwisc discriminate based on his or her race, cthnicity, color, sex, sexual
oricntation, gender identity, religion, national origin, ancestry, disability, marital status, agc,
source of income, familial status, or domestic or sexual violence victim status, including, but not
limited to, the following:

(a) For the owner or any other person having the right to scll, rent, lease, or approve the
salc, rental or lease of any housing accommodation, commercial property or other real property
to refuse to scll, rent, or lease or otherwise discriminate in the terms, conditions, or privileges of
the sale, rental, or lease of any housing accommodation, commercial property or other rcal

property or in the furnishing of facilities or services in connection therewith. 1020

(b) For any lending institution to discriminate against any individual in lending,
guarantceing loans, accepting mortgages or otherwise making available funds for the purchase,
acquisition, construction, rchabilitation, repair or maintenance of any housing accommodation,

commercial property or other rcal property, 1021

(c) Forany person to make, print or circulate or cause to be made, printed or circulated any
written or oral statement, advertisement, or publication, or to use any form of application for the
purchase, rental or lease of housing accommodations, commercial property or other real
property, or to make real cstate appraisals, financial or credit reports or any record or inquiry in
connection with the prospective purchase, rental or Icase of housing accommodations,
commercial property or real property which expresses, directly or indirectly, any limitation,
specification or other discrimination, or any intent to make any such limitation, specification or

other discrimination, 1022

(d) For any person with the intention of defeating the purposes of this Chapter to sell, lease
or transfer any housing accommodation, commercial property or other real property which is the
subjcct of a written verified complaint filed with the Commission.

(c) For any person, after a complaint regarding a housing accommodation, commercial
property or other rcal property has been filed and prior to a final determination by the
Commission, to fail to include a notice of the complaint in any subscquent lcasc or agreement of
sale involving that housing accommodation, commercial property or rcal property.

(f) For any person being the owner, Icssee, manager, superintendent, agent or broker of any
housing accommodation, commercial property or other real property, or any other person whose
dutics, whether voluntary or for compensation, rclate to the rental, sale or leasing of commercial
housing, to establish, announce, or follow a discriminatory policy of denying or limiting, through

a quota systcm or otherwisc, the opportunities of any individual or group to obtain such property.
1023
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(g) For any person to harass, threaten, harm, damage or otherwise penalize, retaliate or
discriminate in any manner against any person becausc he, she or it has complied with the
provisions of this Chapter, exercised his, her or its rights under this Chapter, enjoyed the benetits
of this Chapter, or made a charge, testified or assisted in any manner in any investigation,
proceceding or hearing hercunder.

(h) For any person subject to this Scction to fail to post and exhibit prominently in any place
of business where the sale or rental of housing accommodations, commercial property or other
rcal property is carried on, any fair practices notice prepared and madc available by the
Commission, which the Commission has designated for posting.

(i) For any person to give falsc or misleading information, written or oral, with regard to the
salc or rental of any housing accommodation, commercial property or other real property for the
purposc of discriminating, including, but not limited to, representing that a property is not

available for inspection, sale or rental when such property is, in fact, so available. 1024

(j) For any person to make any discriminatory distinctions in the location of a housing
accommodation, commercial property or other real property, or to make any discriminatory

distinctions relating to the time of delivery or the date of availability of such property. 1025

(k) For any person to aid, abet, incite, induce, compel or cocrce the doing ot any unlawful
housing and real property practice or to obstruct or prevent any person from complying with the
provisions of this Scction or any order issued hercunder or to attempt dircetly or indircetly to

commit any act declared by this Section to be an unlawful housing and real property practice.
1026

(1) For any person sclling, renting or leasing housing accommodations, commercial property
or other real property, as broker or agent or as an ecmployce or representative of a broker or
agent, to refuse or limit service to any person on a discriminatory basis, or to accept or retain a
listing of any housing accommodation, commercial property or other real property for salc, rent
or leasc with an understanding that discrimination may be practiced in connection with the sale,

rental or lease thercof. 1027

(m) For any real cstatc broker or agent, or the employce or representative of any such
broker or agent, to solicit any real property for sale or rental, or the listing of any real property
for salc or rental, at any time after such broker, agent, employee or representative shall have
notice that any owner or other person having the right to sell, rent, lease, or approve the sale,
rental or lease of such real property does not desire to sell or rent such real property, or does not
desire to be solicited, cither by such broker or agent, or by any and all brokers or agents.
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TAB E
NOTICE TO VACATE

Unless waived in the lease, a Notice to Quit must be served prior to the filing of a complaint for
eviction or collection of rent.

Landlord Tenant Act, Section 250.501. Notice to quit

(a) A landlord desirous of repossessing real property from a tenant except real property
which is a mobile home space as defined in the act of November 24, 1976 (P.L. 1176, No.
261) , known as the “Mobile Home Park Rights Act,” may notify, in writing, the tenant to
remove from the same at the expiration of the time specified in the notice under the
following circumstances, namely, (1) Upon the termination of a term of the tenant, (2) or
upon forfeiture of the lease for breach of its conditions, (3) or upon the failure of the
tenant, upon demand, to satisfy any rent reserved and due.

(b) Except as provided for in subsection (c), in case of the expiration of a term or of a
forfeiture for breach of the conditions of the lease where the lease is for any term of one
year or less or for an indeterminate time, the notice shall specify that the tenant shall
remove within fifteen days from the date of service thereof, and when the lease is for
more than one year, then within thirty days from the date of service thereof. In case of
failure of the tenant, upon demand, to satisfy any rent reserved and due, the notice shall
specify that the tenant shall remove within ten days from the date of the service thereof.

*k

(e) The notice above provided for may be for a lesser time or may be waived by the
tenant if the lease so provides.

(f) The notice provided for in this section may be served personally on the tenant, or by
leaving the same at the principal building upon the premises, or by posting the same
conspicuously on the leased premises.

**Sections ¢, ¢(1) & d are omitted as they pertain to residential leases in mobile home parks

PRACTICE POINTS:

How is Notice Given:

1. The requirement for notice and the timing of the notice may be modified or completely
waived by the lease. The method by which notice is to be given, under subsection (f),
may not be changed (see below).

2. Subsection (f) requires that the Notice, if not waived, be given in one of three ways:
personally, or by leaving it at the principal building on the premises, or by posting
conspicuously. It does not provide for notice by mail.

3. Landlords’ and tenants’ attorneys are divided on whether or not a case involving no
waiver of the notice provision can be initiated before the notice period has passed and
whether the Municipal Court has jurisdiction to hear a case filed before the notice period
has passed..
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a. Tenants’ counsel’s perspective is that the court does not have jurisdiction to
hear an eviction action under these circumstances, and that the Court should dismiss
the action. Although some landlord counsel disagree, as explained below, the cases
cited below find that the court does not have jurisdiction to hear an eviction action under
these circumstances, and the Court should dismiss the action. Several Courts of
Common Pleas in other counties and one Federal Court of Appeals decision have
reached this conclusion. See Patrycia Bros, Inc. v. McKeefrey, 38 Pa. D.& C. 2d 149,
151 (C.P. Del. 1966)(adequate notice is a “necessary element of jurisdiction™); Fulton
Terrace Ltd. Partn.v. Riley, 4 Pa. D&C 4th 149, 153 (C.P. Fulton 1989)(“plaintiff was
required to give . . . notice, before filing its complaint . . . .”; Williams v. Kusnairs B. &
Tavern, 288 Fed. Appx. 847, 849 (3d Cir. 2008)(unpublished)(“a landlord must give a
tenant at least 15 days’ notice in writing before commencing eviction
proceedings); Jankowskiv. Orloske, 84 Pa. D. & C. 522, 524 (C.P. Lackwawanna
1952) (“the landlord may file his complaint only after the tenant fails to remove in
compliance with the notice provided for in section 501.”) No Philadelphia Court of
Common Pleas opinion has been found to have reached a contrary conclusion. Some
landlord counsel also believe that the courts’ statements cited above are dictum.

b. Landlords’ counsel’s perspective is that the cited cases are not Philadelphia
cases and do not apply in Philadelphia.
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TAB F
RETALIATION/ UNFAIR RENTAL PRACTICES

A landlord may not retaliate against a tenant for:
e Exercising a legal right
Examples include: withholding rent pursuant to Pugh v. Holmes, filing a

Complaint with the Fair Housing Commission

e Filing a complaint with the Department of Licensing and Inspection;

¢ Anincident of domestic violence or sexual assault in which a tenant was the victim, or
because of tenant’s status as a victim of domestic violence or sexual assault.

¢ Joining of any lawful organization including a tenants’ organization. This prohibition
applies to prospective tenants.

Retaliation includes terminating the lease and/or making, altering, amending or modifying any
condition of the lease. Among other prohibited actions, it is unlawful to modify a lease with the
intent to collect the cost or value of correcting a violation.

If the Department of Licensing of Inspection has notified the landlord of a violation of the
Philadelphia Code, the landlord cannot terminate the lease or make, alter, amend, modify a
condition of the lease unless the tenant fails to pay rent, commits a nuisance, commits waste or
causes the premises to be in violation of Philadelphia Code.

The landlord has the burden of proving the lack of retaliation for any notice of termination or
alteration of terms/conditions given within a year after the latest of (i) a violation being found, (ii)
a right against a landlord being exercised, or (iii) a correction of a violation being made. In
addition, the landlord has the burden of proving that more than a year has passed since the
correction of violations.

The defense of retaliation applies in any court of competent jurisdiction, including the
Philadelphia Municipal Court and the Court of Common Pleas. See Section 9-804(12) below.

It is also an unfair trade practice to increase rent in the context of a renewal, absent appropriate
prior notice (60 days for leases of one year or more and 30 days for shorter-term leases). See
Section 9-804(11), whose text is set out at Tab G below.

Philadelphia Code § 9-804(1 and 2):

(1) Whenever any premises are found in violation of any provision of The Philadelphia
Code and a notice of violation has been issued by any department or agency of the City,
it shall be unlawful for any owner, landlord, agent or other person operating or managing
such premises to:

(a) terminate the lease with the existing tenant unless the tenant has failed to pay
rent, committed a nuisance, committed waste or caused the premises to have been in
such violation under The Philadelphia Code;
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(b) offer, tender, give, exchange or transfer possession or the right to possession to
any person not in possession of the premises upon any terms or conditions until the
violation has been corrected; or

(c) make, alter, amend or modify any term or condition of any existing lease or
arrangement of tenancy with any person in possession of the premises at the time notice
of violation is issued until the violation has been corrected;

(d) make, alter, amend or modify any term or condition of any existing lease or
arrangement of tenancy with any tenant for a period of one year after correction of any
violations where the action against the tenant is intended to collect the cost or value of
making any or all of the corrections necessary to comply with The Philadelphia Code and
where also any violation has remained uncorrected, whether or not recorded by the
Department of Licenses and Inspections, for a period of one year or more prior to the
date of correction. The burden shall be on the landlord to show that the violation has not
existed uncorrected for a period of one year or more prior to the date of correction in any
legal proceeding in which the provisions of this ordinance shall be relevant.

(2) It shall be unlawful for any owner, landlord, agent or other person operating or
managing premises to terminate a lease with a tenant or make, alter, amend or modify
any term or condition of any existing lease or arrangement of tenancy with a tenant in
retaliation for:

(a) any violation having been found against the premises;

(b) the filing of a complaint alleging a violation;

(c) the joining of any lawful organization, or any other exercise of a legal right. It
shall be unlawful for any owner, landlord, agent or other person operating or managing
premises to refuse to lease any premises to a prospective tenant because he believes the
prospective tenant has exercised any such right;

(d) an incident of domestic violence or sexual assault in which a tenant was the
victim, or a tenant's status as a victim of domestic violence or sexual assault. For
purposes of this subsection (2)(d) the meaning of the terms "victim", "domestic
violence" and "sexual assault” are as defined in Section 9-3201 of this Code.

In any civil proceeding involving this provision in which the notice of termination or
alteration of a term or condition of the lease was given within one year after a violation
was found, a right of the tenant against the landlord, agent or other person operating or
managing premises was exercised, or a correction made, whichever is the latest, it shall
be the burden of the owner, landlord, agent or other person operating or managing such
premises to prove that the notice was not given in retaliation for the exercise by the
tenant of his legal rights.

Philadelphia Code § 9-804(12):
(12) Any person aggrieved under the provisions of this Section may file a complaint

with the Fair Housing Commission or may allege any violations in an initial pleading or,
where appropriate, in a responsive pleading in a court of competent jurisdiction.
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TAB G
FAIR HOUSING COMMISSION

What should Municipal Court do if a Fair Housing Commission (FHC) complaint has been filed
and “accepted” before the Municipal Court LT complaint was filed?

Municipal Court Civil Rule 134 requires that if a Fair Housing Commission (FHC) complaint has
been filed before the Municipal Court LT complaint was filed, the matter should be continued
until the FHC reaches a resolution. MC court may, and in some cases (e.g. retaliation) should,
refer to FHC.

The Court may refer matters to the FHC if:
¢ there is no rent delinquency & the eviction complaint is retaliatory
The tenant has exercised the right to repair and deduct
the tenant has exercised the right to withhold rent
there are L&l Code violations
the Health Department has cited for vermin/lead
utility company cites home as hazardous
the landlord is responsible for utility payment and fails to pay. To prevent utility
from being shut off, tenant may use the rent money to maintain the utility
(exercising USTRA rights). Landlord sues for nonpayment.
See attached Municipal Court Rules of Civil Procedure Rule 134 and Philadelphia Code
Chapter 9-800. See also attached USTRA - Utility Service Tenants Rights Act

In cases where the landlord has filed an MC complaint before the tenant filed a FHC complaint,
the Commission will not accept the tenant’'s complaint.

However, the tenant may request at the MC hearing to continue the Court hearing for at least 60
days so that the matter can be referred to the Commission. The tenant must establish that there
is no rent delinquency and that either uncorrected Code violations exist or that a claim of
retaliatory eviction will be made. In such instances, the judge must grant the continuance and
direct the case to the Commission for the minimum sixty day period.

What kinds of complaints are accepted by the Commission?
The Commission accepts complaints from tenants who allege the landlord engaged in an unfair
rental practice and /or the landlord retaliated against the tenant.

Whenever a rental home is found to be in violation and a notice of violation has been issued by
any City department or agency of the City, such as L&l, the Dept. of Health, or a utility
company, the landlord/ owner/ agent may not terminate, alter, amend or modify the tenant’s
lease or tenancy. This does not apply to a tenant who failed to pay rent, committed a nuisance,
committed waste or caused the violation.

Under some circumstances, such as unfit properties, the presence of rats or high lead levels, no
rental license and absence of a Certificate of Rental Suitability, nonpayment of rent may not be
an issue. ,

The landlord/ owner/ agent may not terminate, alter, amend or modify a lease or arrangement of

tenancy in retaliation for violations having been cited on the property, filing a complaint, joining a
lawful organization or exercising a right.
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The following is a description of the FHC’s mission and scope of its activities:

The FHC enforces the Philadelphia Fair Housing Ordinance, Chapter 9-800 of the
Philadelphia Code which protects tenants against unfair rental practices (§9-804). A tenant may
file a Complaint with the FHC or the FHC may initiate an action. It is authorized to hold
hearings, conduct investigations, subpoena witnesses/documents and issue orders. Parties
may appeal to the Court of Common Pleas.

Complaints that the FHC addresses include retaliation, utility shut offs (by the landlord
responsible to pay for them), eviction, rent increase, or changes in lease terms for L&l
reporting. See “Burden of Proof” section regarding burden in connection with allegations of
retaliation.

The FHC does not address commercial, PHA or HUD properties. It does cover Housing Choice
Voucher (HCV)/Section 8 properties.
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Rule 133. Discontinance.

a. In claims excceding $2,000, exclusive of costs and interest, a party may file a written application
for discontinuance no less than twenty (20) days prior to trial.

b. Such application shall sct forth the recasons why the matter cannot be tricd expeditiously or
without extensive discovery in this Court.

¢. If the application is granted, the claim shall be marked “Discontinued without Prejudice™ and
the claimant may file a complaint in the Court of Cominon Pleas.

Rule 134. Fair Housing Commission

If a tenant has filed a complaint which has been aceepted by the Fair Housing Commission prior
to the date a complaint in eviction is filed by the landlord, the Court shall continue the case for a
sufficient period to cnable the Commission to hold its hearings.

In those cascs where the Landlord has filed his complaint in Municipal Court for eviction, the Fair
Housing Commission will not accept a complaint from a tenant prior to the date of the eviction
hearing. The judge hearing Landlord and Tenant cases will make the initial determination as to
whether a matter should be sent to Fair Housing. Those cases (1) where the tenant can prove that
there is no rent delinquency and proof is presented of outstanding L & [ violations (a copy of the
L. & 1 Report or an affidavit from Tenant’s counsel will be sufficient), or (2) thosc cases where
there is no rent delinquency and the tenant claims retaliatory eviction shall be continucd for at fcast
sixty (60) days to a date certain and the tenant instructed to file a complaint with the Fair Housing
Comimission.

Note: Adopted December 5, 1986, effective February 1, 1987,

Rule 135, Nuisance Complaints.
The Philadelphia Municipal Court Rules of Civil Procedure shall apply to Nuisance Complaints
commenced pursuant to Act #147, cnacted November 29, 1990, except as otherwise provided
herein,
a. Nuisance Complaints shall be made upon printed forms approved by the Municipal Court
Administrator, be verified by the plaintiff and shall sct forth:
I. the names and addresscs of the partics, including whether plaintiff resides or opcrates a
business within 500 feet of defendant;
2. a bricf, concise statement of the relevant and admissible facts, occurrences and transactions
upon which the claim is based and damages sustained, including relevant times, dates and
placcs;
3. whether plaintiff personality witnessed the conduct complained of;
4. whether any governmental agencics have been contacted about the conduct complained of;
5. a request for the issuance of an Order restraining the conduct complained of or other
appropriate relicf;
6. such other information as is required by the Court.
b. Nuisance Complaints shall have anncxed thereto a completed Nuisance Complaint Fact Sheet,
verified by the Plaintiff, and containing such information as required by the Court.
¢. A Rule to Show Cause-Summons and proposed Order shall be annexed to every Nuisance
Complaint. If the Rule to Show Cause-Summons is denied, the rcason for the denial shall be
stated by the Coutt.
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CHAPTER 9-800. LANDLORD AND TENANT — RENT CONTROL Page | of 6

The Philadclphia Code

CHAPTER 9-800. LANDLORD AND TENANT — RENT
CONTROL 949

§ 9-801. Legislative Findings. 950
The Council of the City of Philadelphia hereby finds:

(1) In order to protect the health, safety and general welfare of the citizens and inhabitants of
the City, the City has cnacted a comprehensive Fire Code and a comprehensive Housing Code.

(2) The enforcement of these protective legislative measures has been seriously hampered
becausce the owners of the property against whom tenants have filed complaints with the
appropriate City authority revealing Fire Code violations or Housing Code violations, have
developed a practice of evicting complaining tenants for these reasons or upon other convenicnt
pretexts.

(3) Fearful of cviction, tenants have been hesitant to report violations and have been
compclled to live under conditions which arc in violation of existing ordinances and which create
situations dangerous to the health and safety of the tenants and the entire community.

(4) Efforts of the cxisting Mayor's Fair Rent Committee to prohibit unfair rental practices has
not proved effective because the Committee has lacked the power to subpoena witnesscs or the
production of records of owners or their agents who arc leasing dwellings which arc in violation
of the Firc Code or the Housing Code as sct forth in The Philadelphia Code.

§ 9-802. Definitions. 951
(1) Commission. Fair Housing Commission.
(2) Family. Shall have the meaning assigned in § 14-203(115) of this Code.

(3) Multi-Family Building. A building that scrves as a residence for three or more families
with cach family occupying a single dwelling unit.

(2) Premises. Any single, duplex or multi-family dwelling.
(3) Unfair Rental Practice. Any act in violation of § 9-804.

§ 9-803. Fair Housing Commission. 952

(1) A Fair Housing Commission is hereby created to be composed of 5 members to be
appointed by the Mayor. The members of the Commission shall sclect from among the members
a chairman. All of thc members of the commission shall serve without compensation. The
Commission shall have power to hold hearings and conduct investigations in connection with
any unfair rental practice upon complaint or upon its own initiative. The Commission shall have
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CHAPTER 9-800. LANDLORD AND TENANT — RENT CONTROL Pagc 2 of 6

power to compel the attendance of witnesses and the production of documents as provided in
Scction 8-409 of The Philadelphia Home Rule Charter.

§ 9-804. Unfair Rental Practices. 953

(1) Whenever any premiscs are found in violation of any provision of The Philadclphia Code
and a notice of violation has been issued by any department or agency of the City, it shall be
unlawful for any owner, landlord, agent or other person operating or managing such premiscs to:

(a) terminate the lcase with the existing tenant unless the tenant has failed to pay rent,
committed a nuisance, committed waste or caused the premises to have been in such violation
under The Philadelphia Code;

(b) offer, tender, give, exchange or transfer possession or the right to possession to any
person not in possession of the premises upon any terms or conditions until the violation has
been corrected; or

(c) make, alter, amend or modity any term or condition of any existing lcase or arrangement
of tcnancy with any person in possession of the premises at the time notice of violation is issucd
until the violation has been corrected;

(d) make, alter, amend or modify any term or condition of any existing Icasc or arrangement
of tenancy with any tenant for a period of onc ycar after correction of any violations where the
action against the tenant is intended to collect the cost or valuc of making any or all of the
corrcctions necessary to comply with The Philadelphia Code and where also any violation has
remained uncorrected, whether or not recorded by the Department of Licenses and Inspections,
for a period of one year or more prior to the date of correction. The burden shall be on the
landlord to show that the violation has not existed uncorrected for a period of one year or more
prior to the date of correction in any legal proceeding in which the provisions of this ordinance
shall be relevant.

(2) It shall be unlawful for any owner, landlord, agent or other person operating or managing
premises to terminate a lcase with a tenant or make, alter, amend or modity any term or
condition of any existing leasc or arrangement of tenancy with a tenant in retaliation for:

(a) any violation having been found against the premises;
(b) the filing of a complaint alleging a violation;

(c) the joining of any lawful organization, or any other excrcisc of a legal right. It shall be
unlawful for any owner, landlord, agent or other person operating or managing premiscs to
refuse to lease any premises to a prospective tenant because he belicves the prospective tenant
has exercised any such right;

(d) an incident of domestic violence or sexual assault in which a tenant was the victim, or a
tenant's status as a victim of domestic violence or sexual assault. For purposes of this subsection
(2)(d) the meaning of the terms "victim", "domestic violence" and "scxual assault" arc as defined

in Scction 9-3201 of this Codc. 954

In any civil proceeding involving this provision in which the notice of termination or alteration
of a term or condition of the lease was given within one year after a violation was found, a right
of the tenant against the landlord, agent or other person operating or managing premiscs was
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cxercised, or a correction made, whichever is the latest, it shall be the burden of the owner,
landlord, agent or other person operating or managing such premiscs to prove that the notice was
not given in retaliation for the exereise by the tenant of his legal rights.

(3) The provisions of this Scction shall not apply to:

(a) Any bona fide transfer of title incident to a sale of the premises, but any subscquent
owner, landlord, agent or other person opcerating or managing such premises shall be subject to
the provisions of this Chapter.

(b) Any owner, landlord or agent or other person operating or managing any premises
against which a notice of violation has been issued who desires to terminate an existing
occupancy in order that the premises may be rchabilitated and the violation cured, and the
Department of Licenses and Inspections issucs a certification that such work requires that the
premiscs be vacated.

(4) No owner, landlord, agent or other person operating or managing any premiscs shall
unlawfully rctain any security deposit, however styled in a leasc.

(5) No owner, landlord, agent or other person operating or managing any premiscs shall
accept any rental payment under any written Icase on the premisces until he has given a fully
executed copy of the leasc to all the parties to the lease.

(6) The owner, landlord, agent or other person operating or managing the premises shall, at
the request of a tenant who is a victim of domestic violence or sexual assault, permit the tenant to
terminate the Iease regardless of the Iease term and without penalty for carly termination

provided: 955

(a) the request is made, in writing, within nincty (90) days of (i) the reporting of an incident
of domestic violence or sexual assault, (ii) the issuance of a protection from abuse order or (iii)
the approval of a consent agreement, and at least thirty (30) days before the requested
termination date;

(b) the victim vacates the premises no later than the carly termination date; and
(c) at the time the request is made for termination of the lease, the tenant provides:

(i) a court order or approved consent agreement for protection from abusc pursuant to the
Protection from Abusc Act, Act of December 19, 1990, P.L. 1240, No. 206, § 2 (23 Pa, C.S. §
6101 et seq.);

(ii) an incident report from the Police Department stating that a domestic abusc or sexual
assault complaint was filed by the tenant; or

(iii) written certification from a health care professional or professional guidance
counselor, licensed under the laws of the Commonwealth of Pennsylvania, or a victim's services
organization, as defined in Section 9-3201 of this Code, stating that the tenant sought assistance
as a victim of domestic violence or sexual assault.

(7) If the abuser or perpetrator of the domestic violence or sexual assault is a cotenant, the
owner, landlord, agent or other person operating or imanaging the premises may, upon the
victim's request, bifurcate the leasc in order to cvict the abuser or perpetrator of the domestic
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violence or sexual assault, while allowing the victim to remain in the premiscs provided the

victim's request complies with (6)(a) and (c) of this Section. 956

The provisions of subscctions (6) and (7) shall be implicd in all leascs and made a written term
in all lcases reduced to writing for any lease exccuted or rencwed after the effective date of this
Section,

(8) All terms and conditions of the lease remain in cffect until the date of termination or
bifurcation. If any tecnant wishes to inhabit the lcased premises after carly termination or

bifurcation, a new lease with the landlord must be exccuted. 957

(9) Nothing in subscction (6) or (7) limits the authority of the landlord, owner, agent or other
person operating or managing the premiscs to cvict a tenant, who is the victim of domestic or
sexual violence, for any violation of a lease other than one premised on the act or acts of
violence in question against such tenant, provided that, in determining whether to evict, the
landlord, owner, agent or other person operating or managing the premiscs docs not apply a more
demanding standard, than that applicd to other tenants who are not victims of domestic or sexual

violence. 958

(10) Nothing in subsection (6) or (7) changes the authority of any court to cvict an abuser
under the Pennsylvania Protection from Abuse Act, Act of December 19, 1990, P.L. 1240, No.

206, § 2 (23 Pa. C.S. § 6101 ct seq.). 959

(11) Notice Requirement. 960

(a) Landlord Notice to Tenant of Rent Increase. Unless the lease provides a longer period of
time for the landlord to notify the tenant that the tenant's rent will be increased at the end of'a
residential tenancy, the following notice requirements shall apply: At least 60 days prior to the
cffective date of a rent increase where a residential tenancy is one year or more, and at least 30
days prior to the cffective date of a rent increase where a residential tenancy is less than one
year, the landlord shall notify the tenant of the following: (i) the amount of the rent increase; (ii)
the effective date of the rent increase; and (iii) the new payment amount. The landlord shall
provide such notice, in writing, by hand delivery or by first class United States mail with proof
of mailing.

(b) Tenant Notice to Landlord of Non-Renewal of Lease. For any residential tenancy of one
year or more, if the tenant has received timely notice of a rent increase under subsection (11)(a),
and if the tenant will not renew the leasc at the end of the lease term, the tenant shall notify the
landlord of the non-renewal, within 30 days after receiving notice of a rent increase. The tenant
shall provide such notice, in writing, by hand delivery or by first class United States mail with
proof of mailing,

This subsection (11) shall not apply to any property under the jurisdiction of the Department
of Housing and Urban Development.

(¢) The provisions of this subsection (11) shall apply to any residential leasc that is executed
or renewed after the effective date of this subsection.
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(12) Any person aggricved under the provisions of this Scction may file a complaint with the
Fair Housing Commission or may allege any violations in an initial pleading or, where

appropriate, in a responsive pleading in a court of competent jurisdiction. 961

(13) No provision of this Scction can be waived or made subject to a contract between the

partics depriving a tenant of the bencefits of this Scction. 962

§ 9-805. Smoking Disclosure Policy in Multi-I'amily Buildings. 962.1

(1) 1In addition to any other applicable requirements of Section 10-602, relating to smoking in
public places, a landlord who cnters into or renews a lease or tenancy for a residential dwelling
unit in a multi-family building shall disclosc, in writing, to the tenant or prospective tenant, the
building policy on smoking in individual dwelling units. The disclosurc must be made part of the
leasc and shall state whether smoking is prohibited in all dwelling units, permitted in all dwelling
units or permitted in some dwelling units, If smoking is permitted in some dwelling units, the
Icasc shall identify the units where smoking is permitted.

(2) Enforcement und Penalties.

(a) The responsibility of the landlord for any acts of non-compliance with the designated
smoking policy shall be limited to the remedics available by law for breach of the Icase contract
agreement.

§ 9-806. Procedure. 963

(1) Upon any complaint made to the Commission or upon its own initiative, the Commission
shall have the power to fix the date, time, and place when it shall conduct a hearing. Written
notice of the date, time, and place of the hearing shall be sent, at least 10 days prior to the
hearing, to the owner or agent of the premiscs regarding which it is charged that an unfair rental
practice has been committed. The notice shall set forth a brict statement of the facts upon which
the complaint is bascd.

(2) At the hearing the complainant, owner and his agent and their witnesses shall have an
opportunity to appear and be represented by counsel.

(3) Upon a finding that an unfair rental practice has been committed, the Commission shall
issuc an order appropriate under the circumstances.

(4) If the owner or agent shall fail to appear, the Commission may issuc a subpocna as
provided in Section 8-409 of The Philadelphia Home Rule Charter.

§ 9-807. Penalty. 964

(1) Any person violating an order of the Commission or any provision of this Chapter is
subject to a fine of not Iess than fifty (50) dollars and of not more than threc hundred (300)
dollars together with costs ot prosccution,

Notcs
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Source: 1955 Ordinanccs, p. 88; 1956 Ordinances, p. 1; added, 1962 Ordinances, p.
89.

Addcd, 1962 Ordinances, p. 89.

Added, 1962 Ordinances, p. 89; amended, Bill No. 160018-AA (approved April 26,
2016), cffective June 25, 2016.

Added, 1962 Ordinances, p. 89; amended, 1970 Ordinances, p. 125.

Added, 1962 Ordinances, p. 89.

Added, Bill No. 110498 (approved October 26, 2011), effective December 25, 2011,

Added, Bill No. 110498 (approved October 26, 2011), effective December 25, 2011,

Addcd, Bill No. 110498 (approved October 26, 2011), cffective December 25, 2011.

Added, Bill No. 110498 (approved October 26, 2011), effective December 25, 2011,

Added, Bill No. 110498 (approved October 26, 201 1), effective December 25, 2011,

Added, Bill No. 110498 (approved October 26, 2011), cffective December 25, 2011.

Added, Bill No. 140716-A (approved December 1, 2015), cffective January 30, 2016.

Added, Bill No. 110498 (approved October 26, 201 1), effective December 25, 2011,
renumbered, Bill No. 140716-A (approved December 1, 2015), effective January 30,
2016. :

Renumbered, Bill No. 110498 (approved October 26, 2011), effective December 25,
2011; renumbered, Bill No. 140716-A (approved December 1, 2015), effective January
30, 2016.

Added, Bill No, 160018-AA (approved April 26, 2016), cffective June 25, 2016.

Added, 1962 Ordinances, p. 89; renumbered, Bill No. 160018-AA (approved April
26, 2016), cffective June 25, 2016,

Added, 1962 Ordinances, p. 89; amended, Bill No. 758 (approved July 24, 1995),
1995 Ordinanccs, p. 1081; renumbered, Bill No. 160018-AA (approved April 26,
2016), effective June 25, 2016.
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TABH
PUBLIC/SUBSIDIZED HOUSING

Good Cause Requirement for Evictions from Affordable Housing

Public housing, Section 8 project-based/HUD housing, and low income housing tax credit
housing require “good cause” (defined as serious and repeated violations or other itemized
reasons) for termination or non-renewal of the lease.

Public Housing

HUD Regulations: 24 CFR 966.4(I) and the Fair Housing Act: 42 USC §1437(d)(1)(5)

e Housing Authority may only terminate tenancy for serious or repeated violations of the
lease or other good cause.

« This applies to public housing owned and operated by private entities.

e Specific grounds for termination must be in written termination notice.

Section 8 Housing Choice Voucher Program
HUD Regulations: 24 CFR 982.310

» Owner may only terminate tenancy for serious or repeated violations of the lease during
the initial lease term.

o After the initial lease term, the owner may also terminate for other good cause (ex.
Owner’s desire to use unit for personal or non-residential reasons or other
business/economic reasons) during the term of the lease. Legislative history and case
law is mixed on whether good cause is required to terminate at the end of the lease
term.

o Failure by the housing authority to pay housing assistance payments to the landlord on
behalf of the tenant is not grounds for termination of the lease.

¢ Specific grounds for termination must be in written termination notice.

Section 8 Project Based/HUD Housing
HUD Regulations: 24 CFR 247.3 and 247.4

« Owner may only terminate tenancy for substantial or repeated violations of material
provisions of the lease.

« The conduct of a tenant cannot be deemed other good cause unless the landlord has
given the tenant prior notice that the conduct constitutes a basis for termination.

» The written termination notice must state the reasons for the landlord's action with
enough specificity so as to enable the tenant to prepare a defense.

Low Income Housing Tax Credit Housing
Omnibus Budget Reconciliation Act of 1990: Pub. L. 101-508, § 11701(a)(7), 104 Stat. 1388-
506 (1990) and IRS Rev. Rul. 2004-82, Q&A 5 (2004)

« Owner may only terminate tenancy for good cause.

e This requirement is in place for the initial 15 year compliance period of the development,
the following 15 year “extended use” period for the development, and a further 3 year
period, totaling 33 years.

» In Pennsylvania, the good cause requirement must be specifically stated in the lease
and PHFA has developed a lease addendum for all LIHTC properties identifying them as
such and notifying LIHTC tenants of the good cause requirement.
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TAB |
ATTORNEY’S FEES

Can either party \be awarded attorney’s fees?

¢ No party may be awarded attorney’s fees in a contract action unless there is a specific
contractual provision in the contract/lease. Corace v. Balint, 418 Pa. 262, 271, 210 A2.d
882, 886-87 (1965)

« If the contract allows for attorney’s fees, they may only be awarded to the party that is
successful. The court must determine what “successful’ means in this context.

e The fees must be reasonable. Danks v. Government Employees Ins. Co., 307
Pa. Super. 421, 453 A.2d 655, 666 (1982)

February 5, 2015 Tab 1-1



TABJ
IMPLIED WARRANTY OF HABITABILITY

Pennsylvania law implies a warranty of habitability into every residential lease (oral and written).
See Pugh v. Holmes, 486 Pa. 272, 405 A.2d 897, 903 (1978). Under the implied warranty of
habitability, the tenant has an obligation to pay rent and the landlord has an obligation to
maintain habitable [safe, sanitary and fit] premises. These mutual obligations depend upon
each other. If the landlord breaks his or her obligation to keep the premises in a reasonable fit
condition, this may relieve the tenant from his obligation to pay part or all of his rent until the
landlord makes all necessary repairs. The landlord must be given notice of needed repairs and
a reasonable opportunity to make repairs. The implied warranty of habitability cannot be waived
and any attempted waiver in a residential lease is unconscionable. Fair v. Negley,. 257
Pa.Super. 50, 390 A.2d 240 (1978). Pa. Super 76, affd 384 A.2d 1234 (1978),

Must the tenant have escrowed the rent to raise an Implied Warranty Defense?

No. An escrow account is NOT required by law for withheld rent, unless the tenant is asserting
rights under the Rent Withholding Act, which is not typically invoked. See Pugh v. Holmes, 486
Pa. 272, 405 A.2d 897 (1979), which specifically declined to require tenants to escrow their rent.
486 Pa. at 293, 405 A.2d at 908. The tenant’s access to rent money may be relevant to the
question of credibility, unless the tenant used withheld money to make necessary repairs or
unless there are other relevant circumstances.

Does the tenant need to prove that the Department of Licensing and Inspection has
issued violations to the landlord before the tenant can establish a breach of the Warranty
of Habitability?

No. Pugh v. Holmes, 486 Pa. 272, 405 A.2d 897 (1979)

Can the implied warrant of habitability be waived?
No. Fair v. Negley, 390 A.2d 240 (Pa. Super. 1978)

Can the landlord lock out a tenant who withholds rent?
No. In Philadelphia, lockouts without court process are expressly illegal. See attached City of
Philadelphia Anti-Lockout Ordinance, Philadelphia Code Chapter 9-1600.

What is considered adequate heating during colder months?

Owners must provide continuous heat of at least 68 degrees in all habitable rooms, bathrooms
and toilet rooms] from October 1 to April 30 inclusive, and during the months of May or
September when the outside temperature falls below 60 degrees. Property Maintenance Code
406.2.

What should the court do if the tenant withheld more rent than the court believes he
should have?

The Municipal Court has put into place a mechanism that applies when a tenant has been
deemed to be entitled to an abatement of rent because of habitability issues but also to owe
some rent after such abatement. In such cases, if the tenant has not been found to have
breached a condition or remained past termination of the lease, the tenant may pay the
remaining rent due within 4 business days and (following certain court-established procedures)
obtain a judgment in her favor. See Topic 6 below.

May 7, 2019



MUNICIPAL COURT FINDINGS IN HABITABILITY ABATEMENT CASES

In 2017, the Municipal Court of Philadelphia launched its new pilot program applicable to
residential landlord-tenant cases in which the court determines that the landlord is entitled to a
monetary award based solely on nonpayment of money due under the lease and the rent due
should be abated because of conditions of the property that affect its habitability. The
Philadelphia Bar Association’s Municipal Court Committee brought the idea for the pilot program
to the court’s attention based on dicta in Pugh v. Holmes, 486 Pa. 272, 292, 405 A.2d 897, 907
(1979), in which the Supreme Court observed that:

If there had been a partial breach of the [implied] warranty [of habitability], the obligation to pay
rent would be abated in part only. In such case, a judgment for possession must be denied if
the tenant agrees to pay that portion of the rent not abated; if the tenant refuses to pay the
partial rent due, a judgment granting possession would be ordered.

Before the launch of the pilot program, tenants were at risk of having judgments entered
against them if they withheld more rent due to conditions affecting the habitability of the leased
property than the court found was warranted. The pilot program addressed that situation by
providing tenants with an opportunity to pay the amount that the court finds is due. If tenants
pay the amount found by the court, the court will enter a judgment in favor of the tenants. If,
however, the tenants do not make the payment, the court will enter a judgment in favor of the
landlord in the amount that the court found was due minus any payments that were made by the
tenants after the court’s finding. Whether or not tenants avail themselves of the pilot program
by making a payment, they and the landlord maintain their right to take a de novo appeal to the
Court of Common Pleas after the Philadelphia Municipal Court enters a judgment.

The pilot program involves new forms. At the time of trial, the parties are required to
provide contact information so that the court may easily contact them. The court also makes
written findings on another form that includes information about the location and person to be
paid on behalf of the landlord. Only money orders, bank checks and certified checks are
acceptable means of payment. If payment is made within four days, tenants must file an
affidavit that includes information about when, where, how and to whom payment was made. |If
an affidavit is filed, the court contacts the landlord via email to confirm that payment was
made. If the landlord disputes the accuracy of the averments contained in the affidavit, the
court will schedule a hearing.

The pilot program’s method was chosen because it does not unduly delay an eviction
and provides an easily verifiable means of payment. The pilot program advances the goal of
providing tenants with a way of withholding rent due to conditions of the property that affect its
habitability without having to fear that a judgment will be entered against them if they withhold
more than the court finds is warranted. All concerned recognized that an adverse judgment
may have the collateral effect of impairing tenants in their effort to find housing and credit.

Attached is the court’s form of Findings and related instructions:

May 7, 2019



IN THE PHILADELPHIA MUNICIPAL COURT

Plaintiff(s),

V. : LT —

Defendant(s).

NOTICE OF FINDINGS AND RIGHT OF
TENANT TO PAY THE FULL AMOUNT OF MONEY DUE

On the day of , 20___, the court made the following findings:
1. The amount of past due rent, late fees, utilities, attorney’s fees, court costs and

other amounts that the tenant currently owes to the landlord is $

2. The above-captioned action involves a residential lease.
3. The court has reduced the amount of rent due because of conditions of the
property that affect its habitability.

4. The ongoing monthly rent after abatement or reduction is $

until necessary repairs are made.
S. The only basis for the court’s findings is nonpayment of money due under the
lease and not termination of term or breach of a condition.

The tenant may pay the full amount of past due money, which the court has foundis$___

by no later than by delivering a money order, bank check and/or

certified check to (insert name of person) at the following address:__

May 7, 2019



_ . Personal checks and cash shall not be acceptable. Whenever possible, a receipt from
the landlord is recommended, but not required.

If the tenant pays or tenders to the person designated in paragraph 5 above the full amount
of past due money by the date set forth above, the tenant must file a verification in order to have a
judgment entered in favor of the tenant instead of in favor of the landlord. The verification must
specify the date, time and location at which payment was made or tendered and to whom, if
anyone, the payment was delivered. Attached to this notice is a copy of the verification . It must

be filed no later than on

If the tenant files a verification, the court will attempt to contact the landlord or the
landlord’s counsel promptly. If the landlord or counsel agrees that full payment was made in a
timely manner or if the landlord or counsel fails to respond, the court shall enter a judgment in
favor of the tenant. If the landlord or counsel disputes that full payment was made in a timely
manner, the court shall schedule a hearing within three days, exclusive of weekends and state
holidays, at which the sole issue will be whether or not the tenant made or tendered full payment
in a timely manner. Following that hearing, the court will enter an appropriate judgment.

BY THE COURT:

.

The following organizations may be able to assist tenant in completing the verification that must
be filed in order for the tenant to have a judgment entered in favor of the tenant.

Community Legal Services Landlord/Tenant Legal Help Center
1424 Chestnut Street 1339 Chestnut Street, 10th floor
Monday-Thursday, 9:00 a.m. to 12:00 p.m. Monday-Thursday, 11:30 a.m. to 2:00 p.m.

SeniorLAW Center (only for persons sixty years of age or older)
2 Penn Center, 1500 JFK Blvd Suite 1501
Tuesday & Thursday, 9:00 a.m. to 12:00 p.m.
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Examples of Habitability Charts

Av.B&C, #LT-16-02-03-xxXXX

Date

Basis for Deduction

Deduction

November 2012 — May
2013

Roof started leaking as
soon as tenant moved in,
and continued throughout

$100 — roof

$100 X 7 months

her tenancy. Tenant Total: $700
reported this leak to
Landlord and he ignored it
until the roof caved in.
June 2013 — September The kitchen sink began $100 - roof
2013 leaking and continued to $40 - sink

leak throughout the
tenancy. Additionally, the
doors fell off the door posts.

$40 — doors ($20/door)

$180 X 4 months

When doors are Total: $720
reattached, they fall of

again due to hallowed door

posts.

October 2013 The roof in the dining room | $300 — roof
(below the upstairs $40 — sink
bathroom) caved in due to | $40 — doors ($20/door)
consistent leaking.

Total: $380

November 2013 - Continued leaking from the | $100 — roof

December 2013 roof and the sink, and $40 - sink

continued problems with
doors.

$40 — doors ($20/door)

$180 X 2 months

Total: $360
January 2014 — October While there had always $100 - roof
2014 been exposed wires, the $40 - sink

outlet in the kitchen
became completely useless
and began to hang off the
wall.

$40 — doors ($20/door)
$40 — electricity

$220 X 10 months
Total: $2,200

September 15, 2017




November 2014 — June
2015

A third door (the door to the
children's room) broke off,
and the wood on the door
post is completely
hollowed, making
reattachment impossible for
tenant.

$100 — roof

$40 — sink

$60 — doors ($20/door)
$40 — electricity

$240 X 8 months
Total: $1,920

Total deduction for habitability issues: $6,280

September 15, 2017
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Implied Warranty of Habitability TAB J

The Philadelphia Code

CHAPTER 6
MECHANICAL AND ELECTRICAL REQUIREMENTS

SECTION PM-602 HEATING FACILITIES
PM-602.1 Facilities required. Heating facilities shall be provided in structures as required by this section.

PM-602.2 Residential occupancies. Dwellings shall be provided with heating facilities capable of
maintaining a room temperature of 68°F (20°C) in all habitable rooms, bathrooms and toilet rooms. Cooking
appliances shall not be used to provide space heating to meet the requirements of this section.

602.3 Heat supply. Heat shall be supplied continuously at the temperature and in the rooms specified in
Section PM-602.2 from October 1 to April 30 inclusive, and in addition thereto during the months of May or
September when the outside temperature falls below 60 degrees F (15 degrees C) by every owner or operator
of every two-family dwelling, multiple-family dwelling and rooming house except where there are separate
heating facilities for each dwelling unit, whose facilities are under the sole control of the occupant of such
dwelling unit.

Exceptions:

1. When the outdoor temperature is below the winter outdoor design temperature for the locality,
maintenance of the minimum room temperature shall not be required provided that the heating system
is operating at its full design capacity. The winter outdoor design temperature for the locality shall be as
indicated in Appendix D of the International Plumbing Code.

2. In areas where the average monthly temperature is above 30°F (-1°C) a minimum temperature of 65°F
(18°C).

PM-602.4 [Reserved]
PM-602.5 Room temperature measurement. The required room temperatures shall be measured 3 feet

(914 mm) above the floor near the center of the room and 2 feet (610 mm) inward from the center of each
exterior wall.



TAB K
ILLEGAL LOCKOUTS /SELF-HELP EVICTIONS

Can the landlord lock out a tenant who withholds rent?

o No. See attached City of Philadelphia Anti-Lockout Ordinance, Philadelphia Code
Chapter 9-1600. In Philadelphia, lockouts without court process are expressly illegal.
. The landlord cannot change the locks on a residential rental unit without providing

the tenant a key, turn off the utilities, threaten the tenant or block or remove the
doors to the property without having an Alias Writ served by the Landlord Tenant
Officer.

o The statute provides a penalty of $100 to $300 a day, or imprisonment not exceeding
90 days for each offense. See Chapter 9-1600 — Prohibition Against Unlawful
Eviction Practices.

Landlords who violate this Ordinance may be sued under the 73 P.S. § 201-1- 201-
9.3 — Pennsylvania Unfair Trade Practices and Consumer Protection Law, which
allows for punitive damages, treble damages and the award of attorney fees. There
is a dispute between the Landlord and Tenant bar as to whether this issue can be
raised as a counterclaim in an eviction case or has to be raised as a separate cause
of action

August 23, 2016 Tab K-1
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The Philadelphia Code

CHAPTER 9-1600. PROHIBITION AGAINST UNLAWFUL
EVICTION PRACTICES 1065

§ 9-1601. Legislative Iindings.
The Council of the City of Philadelphia hereby finds:

(1) Each year, thousands of tenants in the City of Philadelphia arc subjected to actual or
threatened usc of sclf-help cviction practices.

(2) Many tenants victimized by sclf-help eviction are low and very low income persons and
arc particularly vulncrable to being deprived of their rights to judicial process.

(3) Sclf-help cvictions cxacerbate the incidence of homelessness among the City's low and
very low income population.

(4) Existing remedies do not afford adequate protection against unlawful eviction.

(5) Sclf-help eviction practices include the use of violence and the infliction of physical harm
upon tenants in cfforts to force tenants to vacate their rental dwellings without recourse to
judicial process.

(6) Typical examples of self-help practices include lock-outs without court authorization,
intentional interference with vital utilitics, such as heat, electricity, water and gas, and the scizurc
of tenants' personal property.

(7) Sclf-help evictions deprive tenants of their opportunity to assert defenses, such as the
existence of defective conditions within the leased premises, in a judicial proceeding and thereby
impacts adversely upon the City's efforts to enforce the Housing and other Chapters of The
Philadclphia Code.

(8) Termination of utilitics and blockage of means of ingress and cgress from dwelling units
create conditions that are themselves violations of The Philadelphia Code.

(9) The cxisting remedy to prevent sclf-help eviction is limited to a private civil action to
obtain injunctive relief in the Court of Comimon Pleas.

(10) Court costs, attorney fees and, most significantly, the delays inherent in private civil
actions, frequently deter tenants from taking action against self-help eviction processes.

(11) The provisions of this Chapter arc necessary to discourage unlawful, self-help evictions
by providing substantial penaltics for said offenscs.

§ 9-1602, Definitions.
(1) Self-Help Eviction Practices.

http:/library.amlegal.comValpscripts/get-content.aspx 9/14/2017
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(a) Scli-help eviction practices arc actions by a landlord or landlords’ agents taken without
icgal process to dispossess or attempt to dispossess a tenant from a dwelling unit or cngaging or
threatening to engage in any other conduct which prevents or is intended to prevent a tenant(s)
from lawfully occupying their dwelling unit. Such sclf-help ¢viction practices include, but arc
not limited to, the following activity: plugging, changing, adding or removing any lock or
latching device to a dwelling unit or otherwise blocking access to the unit; removing windows
and doors from a dwelling unit; interfering with utility services to the unit, including, but not
limited to, electricity, gas, hot or cold water, heat, or telephone service; forcing a tenant to vacate
by the use of foree or threat of violence or injury to a tenant's person or property; by engaging in
any other activity or pattern of activity rendering a dwelling unit or any part thercof inaccessible.

(b) Sclf-hclp eviction practices include the failure to take reasonable and prompt remedial
action to restore access and habitability to a dwelling unit following any incident of the landlord
conduct described in subsection (1)(a) above,

(2) Landlord. The term "landlord" as used in this Chapter includes the lessor of any
residential dwelling unit.

(3) Dwelling Unit. The term "dwelling unit" as used in this Chapter includes any building or
structure, or part of a building or structure, which is used for living or sleeping by human
occupants, subject to the licensing requirements of Chapter 7-500 1066 of The Philadelphia
Codec.

(4) Tenant. The term "tenant” as used in this Chapter shall include any person or persons in
possession of a dwelling unit for a week-to-week term or any longer term by virtuc of a written
or oral agreecment with a landlord. The term "tenant" shall include, for purposes of this
ordinance, a purchaser under an installment land sales contract as defined in 68 P.S. § 903, 1965,
Junc 8, P.L. No. 81, § 3. The term shall not include a traveler or transicnt guest in a hotel or
motcl.

§ 9-1603. Unlawtul Self-Help Eviction Actions Prohibited.

No landlord or landlord's agent may cngage in self-help eviction practices, as defined in
Scetion 9-1602 of this Chapter, under any circumstances, in the City of Philadelphia. The
requisite, legal process for lawful cviction must consist of exccution of a judgment of possession
entered by a court of competent jurisdiction in accordance with State law. Lawtul exccution of
judgment may be performed only by a Sheriff or court-appointed landlord and tenant officer,

§ 9-1604. Restoration of Possession.

Where the tenant alleges a violation of this Chapter, the tenant may contact the local police to
abtain police assistance in regaining entry into the premises. It shall be the duty of the landlord
or the landlord's agent to establish that the eviction action undertaken was lawful by making
available to the Police Department a copy of the relevant writ of posscssion or by verifying the
existence of the writ to the Police Department, the Sheriff or the court-appointed landlord-tenant
officer for verification thercof. The Sheriff and/or the court-appointed landlord/tenant ofticers
shall maintain records of all current executions of writs issucd by the Court so that verification of
legal process may be readily obtained. Where the landlord is unable to produce a copy of the
relevant proof of lawful exccution of a judgement of possession or other verification thereof, the

http://library.amlcgal.com/alpscripts/get-content.aspx 9/14/2017
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tenant shall be entitled to regain possession of the premises immediately and the landlord shall
be prohibited from blocking or inhibiting rc-entry in any way.

§ 9-1605. Penalties.

Any person who engages in the sclf-help cviction activities described in this Chapter or who
assists in such activities shall be subject to a fine or penalty of not less than onc hundred (100)
dollars nor more than three hundred (300) dollars, or to imprisonment not exceeding ninety (90)
days for cach offense. Each day a violation continues or is permitted to continue shall constitute
a scparatc offense for which a separatc penalty shall be imposed. A violation shall ceasc when
the unlawful conduct as set forth in paragraph (1)(a) ends or when the tenant no longer secks to
exercise his or her rights by regaining possession of said premises.

§ 9-1606. Enforcement.

This ordinance shall be enforced through the applicable Rules of Criminal Procedure for the
Philadelphia Municipal Court procedures for summary cascs.

§ 9-1607. Remedies Not Excluded.

Nothing contained in this Chapter is intended to limit existing legal remedics provided to a
landlord or tenant.

§ 9-1608. Severability.

(1) If any clausc, sentence, paragraph or part of this Chapter, or the application thereof to any
person or circumstance, shall for any reason be adjudged by a court of competent jurisdiction to
be invalid, such judgment shall not affect, impair or invalidate the remainder of this Chapter nor
the application of such clause, sentence, paragraph or part to other persons or circumstances but
shall be confined in its opcration to the clause, sentence, paragraph or part thercof and to the
persons or circumstances dircetly involved in the controversy in which such judgment shall have
been renderced.

Notcs
1065 Added, 1987 Ordinances, p. 1173,

1066 Referenced material now appears in Title 4, Subcode PM, Chapter 1.
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TAB L
EXCESS SECURITY DEPOSIT/ESCROW

Statutory Limits on Amount of Security Deposits During An Initial Term

The Landlord-Tenant Act of 1951 (“The Act”) provides that during the first year of a residential
lease, a Landlord may not require “a sum in excess of two months’ rent to be deposited in
escrow for payment of damages to the leasehold premises and/or default in rent.” 68 P.S. §
250.511a(a). This only applies to residential leases. 68 P.S. § 250.511a(e). Additionally, the
Landlord cannot “waive away” this Tenant’s right, by contract or otherwise. 68 P.S. §
250.511a(f). Such an attempt is void and unenforceable. Id.

Under the terms of the statute, it does not matter whether the escrow is styled as a security
deposit or “last month'’s rent,” as the statute refers to any “escrow” and expressly includes an
escrow for rent. In addition, the Philadelphia Fair Housing Ordinance provides that:

“No owner, landlord, agent or other person operating or managing any premises shall unlawfully
retain any security deposit, however styled in a lease.” Philadelphia Code §9-804(4). (see copy
attached at Tab G).

September 15, 2017 Tab L-1



Section 250.511a. Escrow funds limited

(a) No landlord may require a sum in c¢xcess of two months’ rent to be deposited
in cscrow for the payment of damages to the Icaschold premises and/or default in rent thercof
during the first ycar of any lcasc.

(b) During the sccond and subsequent years of the leasc or during any rencwal
of the original Icase the amount require to be deposited may not exceed one month’s rent.

(c) If, during the third or subscquent year of a lease, or during any renewal aficr
the expiration of two years of tenancy, the landlord requires the one month’s rent escrow
provided herein, upon termination of the lease, or on surrender and acceptance of the
leaschold premiscs, the escrow funds together with interest shall be returned to the tenant in
accordance with sections 511.2 and 512,

(d) Whenever a tenant has been in possession of premiscs for a period of five
years or greater, any increase or increascs in rent shall not require a concomitant increase
in any sccurity dcposit.

(¢) This scction applics only to the rental of residential property.

(f) Any attempted waiver of this scction by a tenant by a contract or otherwisce
shall be void and unenforceable.

Section 250.511Db. Interest on escrow funds held more than two years

(a) Except as otherwise provided in this section, all funds over one hundred
dollars ($100) deposited with a lessor to sccure the exccution of a rental agrecment on
residential property in accordance with section 511.1 2and pursuant to any lcasc newly
exccuted or reexecuted after the effective date of this act shall be deposited in an escrow
account of an institution regulated by the Federal Reserve Board, the Federal Home Loan
Bank Board, Comptroller of the Currency, or the Pennsylvania Department of Banking, When
any funds arc deposited in any cscrow account, interest-bearing or noninterest-bearing, the
lessor shall thereupon notify in writing cach of the tenants making any such deposit, giving the
name and address ot the banking institution in which such deposits arc held, and the amount
of such dcposits.

(b) Whenever any mongy is required to be deposited in an interest-bearing
cscrow savings account, in accordance with scction S11.1, then the lessor shall be entitled
to receive as administrative cxpenses, a sum equivalent to one per cent per annum upon the
sccurity moncy so deposited, which shall be in licu of all other administrative and custodial

68 P.S. §§250.511b and 250.512.

268 P.S. §250.51 le.



expenscs. The balance of the interest paid shall be the money of the tenant making the
deposit and will be paid to said tenant annually upon the anniversary date of the
commencement of his lease.

(c) The provisions of this section shall apply only after the sccond anniversary
of the deposit of escrow funds.



TAB M
BURDEN OF PROOF

» Plaintiff has the burden of proof, by a preponderance of the evidence, to prove that
Defendant owes rent (and the amount of rent) and fees and/or that the tenant has
breached the lease agreement.

o Defendant has the burden, by a preponderance of evidence, to prove that the warranty
of habitability has been breached. The tenant is not required to prove that there are
violations issued by the Department of Licensing and Inspection. Evidence can consist
of oral testimony or documentary evidence such as photographs.

» If the tenant alleges that the eviction action is grounded in retaliation, the landlord must
prove the eviction action is not in retaliation for the tenant’s exercise of a legal
right. Philadelphia Fair Housing Ordinance, §9-804(2). See Tab F for greater detail.

o Ifthe tenant raises the issue that the landlord does not have a current housing license

or has not complied with the Rental Suitability Law, the burden shifts to the Landlord to
prove compliance with these laws.

September 15, 2017 Tab M-1



UTILITY BILLS

TAB N

o If there are outstanding utility bills owed by the tenant, all of those bills or a utility
statement of account should be attached with the complaint or presented in court to the
Trial Commissioner/Judge in order to have those amounts included in the judgment.

» In order for those amounts to be included in a judgment against the tenant, the lease

agreement mu

st call for the tenant to be responsible for paying said utility bills.

« Rule of Civil Procedure 1019 generally requires attaching a writing referred to or relied
upon or explaining the failure to do so

o |[f the utility account is in the Tenant's name:

o Inthose cases, the Court should consider why the landlord/plaintiff requesting
that it be included in the judgment.

o lIstheb

A tenant remaining in possession will continue to be liable to the utility,
and eligible for payment agreements with the utility to get caught up.
Low-income customers of PECO, PGW, and PWD/WRB may be eligible
for arrearage forgiveness and/or utility grants (UESF and LIHEAP) to pay
off these balances. Why should the landlord obtain a judgment for these
balances that may never become the liability of the landlord?

After possession is relinquished and the tenant requests discontinuance
of the utility service at the rental unit, PECO and PGW balances in the
tenant’s name will follow the tenant. PGW is currently under a federal
court order prohibiting the liening of properties for bills of non-owner
ratepayers. Augustin v. City of Philadelphia, et al, No. 14-4238 (E.D. Pa).

Any outstanding water balance in the tenant’s name could potentially
revert back to the owner/landlord account after the tenant moves and
removes his/her name from the bill. Philadelphia Water may lien the
premises for unpaid water bills.

ill only for utility services provided to the tenant’s unit?

If not, there is “foreign load’ on the bill. When a residential tenant’s utility bill
includes usage from another unit or from common areas, there is foreign load on

the bill.

In such circumstances, PUC-regulated utilities (PECO and PGW) are

required to place the tenant’s entire account balance in the owner's name. 66
Pa. C.S.A. § 1529.1. Duty of owners of rental property; Ace Cash Checking Inc.

v. Phila
May 21

delphia Gas Works, PA PUC Docket No. C-2008-2056428 (order entered
, 2010). Philadelphia Water Department regulations do not allow

customer accounts for dwelling units that are not individually metered. PWD
Regulation 100.2(c)(3).

September 15, 2017
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o If the utility account is in the Landlord’s name:

o Is the bill only for the period of time that the tenant lived at the property? A
current bill could include charges for periods of time from before the tenancy.
Better evidence would be bills for each month of the tenancy or a statement of
account from the utility delineating the monthly charges for the period of the
tenancy.

o What rights do tenants have when the landlord ratepayer fails to pay the bill?
Utilities are required to notify dwelling units likely occupied by tenants with notice
of an imminent shut off and notice of tenants’ rights to pay the last 30 day bill and
30 day bills going forward to maintain service. Such payments to the utilities may
be deducted from rent. For Philadelphia Water, these rules are provided in the
Utility Service Tenants’ Rights Act, 68 P.S. § 399.1 et seq.; for PECO and PGW,
the Public Utility Code provides for these rules at 66 Pa. C.S.A. § 1521 et seq.,
Discontinuance of Service to Leased Premises.

o Interfering with utility services to the rental unit may constitute an illegal self-help

eviction or unlawful eviction practice in violation of Philadelphia Code 9-1600 —
(See Tab K))

September 15, 2017 Tab N-2
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Rule 1019. Contents of Pleadings. General and Specific Averments.

(a) The material facts on which a causc of action or defense is based shall be stated in a
concisc and summary form,

(b) Averments of fraud or mistake shall be averred with particularity. Malice, intent,
knowledge, and other conditions of mind may be averred gencrally.

(¢) In pleading the performance or occurrence of conditions precedent, it is sufficient to
aver generally that all conditions precedent have been performed or have occurred. A
denial of such performance or occurrence shall be madc specifically and with
particularity.

(d) In plcading an official document or official act, it is sutficient to identify it by
reference and aver that the document was issued or the act done in compliance with law.

(¢) In pleading a judgment, order or decision of a domestic or foreign court, judicial or
administrative tribunal, or board, commission or officer, it is sufficicnt to aver the
judgment, order or decision without sctting forth matter showing jurisdiction to render it.

(f) Averments of time, place and items of special damage shall be specifically stated.

(g) Any part of a plecading may be incorporated by reference in another part of the same
pleading or in another pleading in the same action. A party may incorporate by reference
any matter of record in any State or Federal court of record whose records arc within the
county in which the action is pending, or any matter which is recorded or transcribed
verbatim in the office of the prothonetary, clerk of any court of record, recorder of deeds
or register of wills of such county.

(h) When any claim or defense is based upon an agreement, the pleading shall state
specifically if the agreement is oral or written,

Official Note:

[f the agreement is in writing, it must be attached to the pleading, Sce subdivisioni (i) of
this rule.

(i) When any claim or defense is based upon a writing, the plcader shall attach a copy of
the writing, or the material part thercof, but if the writing or copy is not accessible to the
pleader, it is sufficicnt so to state, together with the reason, and to sct forth the substance
of the writing,

Source
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The provisions of this Rule 1019 adopted June 25, 1946, ctfective January 1, 1947,
amended April 12, 1999, effective July 1, 1999, 29 Pa.B. 2266; amended November 28,
2000, effective January 1, 2001, 30 Pa.B. 6423. Immediately preceding text appears at
serial pages (255201) to (255202).

No part of the information on this site may be reproduced for profit or sold for profit.

This materinl has been deawn direcily from the official Pennsylvania Code full lext database. Due to the limitations of HTML or differences in
display capabilities of ditferent browsers, this version may differ slightly from the official printed version.
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UTILITY SERVICE TENANTS RIGHTS ACT

Act of Nov. 26, 1978, P.L. 1255, No. 299 Cl. 66
AN ACT

Providing for notice and the right to cure landlord's default
to avoid the termination of utility service to tenants.

TABLE OF CONTENTS

Section 1. Short title.

Section 2. Definitions.

Section 3. Notices before service to landlord ratepaver
discontinued.

Section 4. Identifying tenants.

Section 5. Delivery and contents of discontinuance notice
to landlord ratepayer.

Section 6. Delivery and contents of first discontinuance
notice to tenants.

Section 7. Rights of tenants to continued service,

Section 8 Delivery and contents of subsequent discontinuance

notices to tenants.
Section 9. Tenant's right to withhold rent.
Section 10. Waiver prohibited.
Section 11. Retaliation by landlord ratepayer prohibited.

Section 12. Duties of the Attorney General.

Section 13. Assurances of voluntary compliance.

Section 14, Restraining prohibited acts.

Section 15. Payment of costs and restitution.

Section 16. Civil penalties; viclation of injunction or
assurance or voluntary compliance.

Section 17. Civil penalties; willful violations,

Section 18. Penalties for removing, interfering or

tampering with notices.
Section 19, Effective date,

The General Assembly of the Commonwealth of Pennsylvania
hereby enacts as follows:

Section 1. “Short title.

This act shall be known and may be cited as the "Utility
Service Tenants Rights Act.”

Section 2., Definitions.

The following words and phrases when used in this act shall
have, unless the context clearly indicates otherwise, the
mednings given tLo them in this section:

"Landlord ratepayer." One or more individuals or an
organization listed on a gas, electric, steam or water utility's
records as the party responsible for payment of the gas,
electric, steam or water service provided to one or more
residential units of a residential building or mobile home park
of which building or mobile home park such party is not the
sole occupant.

"Mobile home."™ A transportable, single-family dwelling unit
intended for permanent occupancy and constructed as a single
unit, or as two or more units designed to be joined into one
integral unit capable of again being separated for repeated
towing, which arrives at a site complete and ready for occupancy
except for minor and incidental unpacking and assembly
operations and constructed so that it may be used without a
permanent foundation.

"Mobile home park.” Any site, lot, field or tract of land,
privately or publicly owned or operated, upon which three or



more mobile homes, occupied for dwelling or sleeping purposes,
are or are intended to be located.

"Municipal corporation.”™ All c¢ities, boroughs, towns,
townships, or counties of this Commonwealth, and also any public
corporation, authority, or body whatsoever created or organized
under any law of this Commonwealth.

"Public utility." A municipal corporation now or hereafter
owning or operating within its corporate boundaries equipment
or facilities for:

(1) Producing, generating, transmitting, distributing
or furnishing natural or artificial gas, electricity, or
steam for the production of light, heat, or power to or for
the public for compensation.

(2) Diverting, developing, pumping, impounding,
distributing, or furnishing water to or for the public for
compensation,

"Regsidential building." A building containing one or more
dwelling units occupied by one or more tenants, but excluding
nursing homes, hotels and motels.

"Tenant." Any person or group of persons whose dwelling
unit in a residential building or mobile home park is provided
gas, electricity, steam or water, pursuant to a rental
arrangement for such dwelling unit, mobile home or plot of
ground within a mobile home park, but who is not the ratepayer
of the company which supplied such gas, electricity, steam or
water,

Section 3. Notices before service to landlord ratepayer
discontinued.
(a) Except when required to prevent or alleviate an

emergency or except in the case o0of danger to life or property,
before any discontinuance of service within the utility's
corporate limits, to a landlord ratepayer for nonpayment a
public utility shall:

(1) Notify the landlord ratepayer of the proposed
discontinuance in writing as prescribed in section 5 at least
37 days before the date of discontinuance of service.

(2) Notify the following agencies which serve the
community in which the affected premises are located in
writing at the time of delivery of notice to the tenants of
the proposed discontinuance of service:

(i) the Department of Licenses and Inspections of
any city of the first class;

(ii) the Department of Public Safety of any city
of the second class, second class A, or third class; and

(iii) the city or county Public Health Department
or in the event that such a department does not exist,
the Department of Health office responsible for that
county.

(3) Notify each residential unit reasonably likely to
be occupied by an affected tenant of the proposed
discontinuance in writing as prescribed in section 6 at least
seven days after notice to the landlord ratepayer pursuant
to this section, and at least 30 days before any such
discontinuance of service. However, if within seven days of
receipt of the notice issued pursuant to this section, the
landlord ratepayer files a petition with the court disputing
the right of the utility to discontinue service, such notice
shall not be rendered until such petition has been
adjudicated by the court. ((3) repealed in part Oct. 5, 1980,
P.L.693, No.142)



(b) Before any discontinuance of service by a public utility
to a landlord ratepayer due to a request for voluntary
relinguishment of service by the landlord ratepayer:

(1) the landlord ratepayer shall state in a form bearing
his notarized signature that all of the affected dwelling
units are either unoccupied or the tenants affected by the
proposed discontinuance have consented in writing to the
proposed discontinuance, which form shall conspicuously bear
a notice that false statements are punishable criminally;

(2) all of the tenants affected by the proposed
discontinuance shall inform the utility orally or in writing
of their consent to the discontinuance; or

(3) the landlord ratepayer shall provide the utility
with the names and addresses of the affected tenants pursuant
to section 4 and the utility shall notify the community
service agencies and each residential unit pursuant to
sections 3 and 6. Under the voluntary relinquishment
discontinuance procedures of this subparagraph the tenants
shall have all of the rights provided in sections 7 through

i1,
Section 4. TIdentifying tenants.
(a) Upon receiving a lawful request for the names and

addresses of the affected tenants pursuant to this act, it shall
be the duty of the landlord ratepayer to provide the utility
with the names and addresses of every affected tenant of any
building or mobile home park for which the utility is proposing
to discontinue service unless within seven days of receipt of
the notice, the landlord ratepayer pays the amount due the
utility or makes an arrangement with the utility to pay the
balance.

(b) Such informaticon shall be provided by the landlord
ratepayer:

(1) within seven days of receipt of the notice to the
landlord ratepayer required by section 3; or

(2) within three days of any adjudication by a court
having jurisdiction that the landlord ratepayer must provide
the requested information i1f the landlord files a petition
with the court within seven days of receipt of the notice
to the landlord disputing the right of the utility to
discontinue service.

(c) It shall be the duty of any public utility to pursue
any appropriate legal remedy it has, necessary to obtain from
the landlord ratepayer, the names and addresses of all affected
tenants of a building or mobile home park for which the utility
is proposing discontinuance of service to such landlord
ratepayer.

Section 5. Delivery and contents of discontinuance notice to
landlord ratepayer.

(a) The notice required to be given to a landlord ratepayer
pursuant to section 3 shall contain the following information:
(1) the amount owed the utility by the landlord

ratepayer for each affected account;

(2) the date on or after which service will be
discontinued;

(3) the date on or after which the company will notify
tenants of the proposed discontinuance of service and of
their rights under sections 7, 9 and 10;

(4) the obligation of the landlord ratepayer under
section 4 to provide the utility with the names and addresses
ot every affected tenant or to pay the amount due the utility
or make an arrangement with the utility to pay the balance
including a statement:



(1) that such list must be provided or payment or
arrangement must be made within seven days of receipt
of the notice; and

(11} of the penalties and liability which the
landlord ratepayer may incur under section 18 by failure
to comply; and
(9) the right of the landlord ratepayer to stay the

notification of tenants by filing a petition with the court

disputing the right of the utility to discontinue service.

(b} Any one of the following procedures shall constitute
effective notice to the landlord under section 3:

(1) Notice by certified mail if the utility receives a
return receipt signed by the landlord ratepayer or his agent.

(2) Notice by personal service of the landlord ratepayer
or his agent.

(3) After unsuccessful attempts at personal service on
two separate days, notice by first class mail and
conspicuously posting at the landlord ratepayer's principal
place of business or the business address which the landlord
provided the utility as his address for receiving
communications.

Section 6. Delivery and contents of first discontinuance notice
to tenants.

The notice required to be given to a tenant pursuant to
section 3 shall be mailed or otherwise delivered to the address
of each affected tenant, and shall contain the following
information:

{1) the date on which the notice is rendered;

(2) the date on or after which service will be
discontinued;

(3) the circumstances under which service to the
affected tenant may be continued, specifically referring to
the conditions set out in section 7;

(4) the bill for the 30-day period preceding the notice
to the tenants;

(%) the statutory rights of a tenant to deduct the
amount of any direct payment to the utility from any rent
payments then or thereafter due; to be protected against any
retaliation by the landlord for exercising such statutory
right; to recover money damages from the landlord for any
such retaliation;

(6) that tenants may make payment to the utility on
account of nonpayment by the landlord ratepayer only by check
or money order drawn by the tenant to the order of the
utility; and

{(7) a telephone number at the utility which a tenant
may call for an explanation of his rights.

The information in paragraphs (1) through (7) shall be posted
by the utility in those common areas of the building or mobile
home park where it is reasonably likely to be seen by the
affected tenants. Any officer or employee of the utility may
at any reasonable time, enter the common hallways and common
areas of such building for the purpose of complying with the
provisions of this section.

Section 7. Rights of tenants to continued service.

(a) At any time before or after service within the utility's
corporate limits is discontinued by a public utility on account
of nonpayment by the landlord ratepayer, the affected tenants
may apply to the utility to have service continued or resumed.
A public utility shall not discontinue such service or shall
promptly resume service previously discontinued if it receives
from the tenants an amount equal to the bill of the landlord



ratepayer for the 30-day period preceding the notice to the
tenants. Thereafter, such utility shall notify each tenant of
the total amount of the bill for the second and each succeeding
pericd of 30 days or less and if the tenants fail to make
payment of any such bill within 30 days of the delivery of the
notice to the tenants, the utility may commence discontinuance
procedures: Provided, That no such discontinuance may occur
until 30 days after each tenant has received written notice of
the proposed discontinuance as prescribed in section 8. All
payments by ftenants to a utility on account of nonpayment by
the landlord ratepayer shall bhe made by a check or money order
drawn by the tenant to the order of the utility. Upon receiving
any such payment, the utility shall notify the landlord
ratepayer who is liable for the utility service of the amount
or amounts paid by any tenant and the amount or amounts credited
to the landlord's bill for each tenant pursuant to the
provisions of this section. In the event that the tenants fail
te satisfy the requirements of this section to maintain or
restore service and service to the affected dwelling units 1is
discontinued, the utility shall refund to each tenant the amount
paid by such tenant toward the bill which the tenants failed
to pay, upon the request of the tenant or after holding the
tenant's payment during 60 consecutive days of discontinued
service, whichever occurs first.

(b) Any tenant of a residential building or mobile home
park who has been notified of a proposed discontinuance of
utility service pursuant to section 3 shall have the right to
agree to subscribe for future service individually if this can
be accomplished without a major revision of distribution
facilities or additional right-of-way acquisitions.

Section 8, Delivery and contents of subsequent discontinuance
notices to tenants.

Subsequent notices required to be given to a tenant pursuant
to section 7 shall be mailed or otherwise delivered to the
address of each affected tenant and shall contain the following
information:

(L) the date on or after which service will bhe
discontinued;

(2) the amount due, which shall include the arrearage
on any earlier bill due from tenants;

(3) a telephone number at the utility which a tenant
may call for an explanation of his rights; and

(4) the right of a tenant to file a petition with the
court to enforce any legal right that he may have.

Section 9. Tenant's right to withhold rent.

Any tenant who has made a payment to a utility on account
of nonpayment by the landlord ratepayer pursuant to this act
may subseguently recover the amount paid to the utilifty either
by deducting said amount from any rent or payment on account
of taxes or operating expenses then or thereafter due from such
tenant to the person to whom he would otherwise pay his rent
or by obtaining reimbursement from the landlord ratepayer.
Section 10. Waiver prohibited.

Any waiver of the tenant's rights under sections 3 through
11 shall be void and unenforceable,

Section 11. Retaliation by landlord ratepayer prohibited.

It shall be unlawful for any landlord ratepayer or agent or
employee thereof to threaten or take reprisals against a tenant
because the tenant exercised his rights under section 7 or 9.
Any landlord ratepayer, or agent or employee thereof who
threatens or takes such reprisals against any tenant shall be
liable for damages which shall be two months' rent or the actual



damages sustained by the tenant, whichever is greater, and the
costs of suit and reasonable attorney's fees. The receipt of
any notice of termination of tenancy, an increase in rent or
of any substantial alteration in the terms of tenancy within
six months after the tenant has acted pursuant to section 7 or
9 to avoid discontinuance of utility service, shall create a
rebuttable presumption that such notice is a reprisal against
the tenant for exercising his rights under section 7 or 8.
However, the presumption shall not arise if the notice of
termination of tenancy is for nonpayment of rent not withheld
under section 9 or lawfully withheld under any other right that
the tenant may have under law,.

Section 12. Duties of the Attorney General.

The Attorney General shall have the power and it shall be
his duty to enforce this act.

Section 13. Assurances of voluntary compliance.

In the administration of this act, the Attorney General may
accept an assurance of voluntary compliance with respect to any
method, act or practice deemed to be vioclative of the act from
any person who has engaged or was about to engage in such
method, act or practice. Such assurance may include a
stipulation for voluntary payment by the alleged violator
providing for the restitution by the alleged violator to any
person in interest of money, property or other things received
from them in connection with the violation of this act. Any
such assurance shall be in writing and be filed with the court.
Such assurance of voluntary compliance shall not be considered
an admission of violation for any purpose. Matters thus closed
may at any time be reopened by the Afttorney General for further
proceedings in the public interest.

(13 repealed in part Oct. 5, 1980, P.L.693, No.142)

Section 14. Restraining prohibited acts,

Whenever the Attorney General has reason to believe that any
person 1s using or is about to use any method, act or practice
declared in this act to be unlawful and that proceedings would
be in the public interest, he may bring an action in the name
of the Commonwealth against such person to restrain by temporary
or permanent injunction the use of such method, act or practice.

(14 repealed in part Oct, 5, 1980, P.L.693, No.142)

Section 15, Payment of costs and restitution.

In addition, the court may in its discretion direct that the
defendant or defendants restore to any person in interest any
moneys or property, real or personal, which may have been
acquired by means of any violation of this act, under terms and
conditions established by the court.

(15 repealed in part Oct. 5, 1980, P.L.693, No.142)

Section 16. Civil penalties; violation of injunction or
assurance of voluntary compliance.

Any person who violates the terms of an injunction issued
under section 14 or any of the terms of an assurance of
voluntary compliance duly filed in court shall forfeit and pay
to the Commonwealth a civil penalty of not more than $5,000 for
each violation. For the purposes of this section, the court
issuing an injunction, or in which an assurance of voluntary
compliance i1s filed shall retain jurisdiction, and the cause
shall be continued; and, in such cases the Attorney General,
acting in the name of the Commonwealth, may petition for
recovery of civil penalties and any other equitable relief
deemed needed or proper.

Section 17. Civil penalties; willful viclations.

In any action brought under section 14, 1f the court finds

that a person is willfully using or has willfully used a method,



act or practice declared unlawful, the Attorney General, acting
in the name of the Commonwealth of Pennsylvania, may recover,
on behalf of the Commonwealth of Pennsylvania, a civil penalty
not exceeding $1,000 per violation, which civil penalty shall
be in addition to other civil penalties which may be granted
under this act.

Section 18. Penalties for removing, interfering or tampering

with notices,

{a) Any landlord ratepayer who fails to provide a utility
with the names and addresses of affected tenants pursuant to
section 4 shall forfeit and pay to the Commonwealth a civil
penalty of not more than $500 for each day of the landlord
ratepayer's failure to respond. The court in its discretion may
award the utility reasonable attorneys' fees for any action
against the landlord ratepayer which was necessary to obtain
the names and addresses of affected tenants pursuant to section
4. ((a) repealed in part Oct. 5, 1980, P.L.693, No.142)

(b} Any person who removes, interferes or tampers with a
notice to tenants of proposed discontinuance of service, posted
pursuant to section 6 shall be guilty of a violation of this
section and shall be punished by a fine not to exceed $25.
Section 19. Effective date.

This act shall take effect immediately.



TAB O

APPEALS

Types of Appeal Based on Municipal Court Outcome

Continuance | No right to appeal Judge’s decision to continue case.

Default Losing party must first file a petition to open default judgment in Municipal
Judgment Court. Only if the petition to open is denied case the petitioner file an appeal

to the Court of Common Pleas. Such appeals are “on the record,” meaning
that conventional appellate review standards apply, rather than being de
novo appeals — see below under “Denial of Petition.”.

Contested Losing party may file an appeal for de novo consideration of the matter by the
Judgment the Court of Common Pleas. The appeal deadline is 10 days for judgments

for possession and 30 days for judgments for money. For a judgment that
awards both money and possession, the safer approach (and the one
approved by Municipal Court leadership) is that the appeal deadline is 10
days. Please be aware that the Notice of Judgment in such an instance will
state that the defendant has 30 days to appeal the judgment, but it is not safe
to rely on this Municipal Court notice.

Denial of If the court does not grant a petition (such as petition to open, petition to stay
Petition eviction, petition to intervene, petition to restore, petition to mark judgment

satisfied, petition to vacate judgment by agreement, etc.), petitioner may file
an appeal “on the record” to the Court of Common Pleas within 30

days. This means that they are not de novo but, rather, subject to
conventional appellate review standards. There is no automatic stay of the
eviction on appeal unless the party files for a stay of the eviction pending
appeal.

Appeal Process in Brief (Please Note: This Checklist primarily addresses Municipal Court
practice and only provides a summary description of the appellate process.)

Appellant files appeal in the Court of Common Pleas. If appellant is requesting a stay of
the eviction pending appeal, appellant must file for a supersedeas or motion to stay. If
appellant is low income, appellant can request to file In Forma Pauperis. Supersedeas
stays require the payment of certain amounts into an account established by the Court of
Common Pleas.

Court will either issue case management order at the time of appeal (appeals of
contested judgments) or will issue a briefing schedule within a month (appeals of
petitions).

Appeals from contested hearings will be scheduled for a mandatory settlement
conference in City Hall, Courtroom 531 prior to the trial as part of the Landlord Tenant
Appellate Mediation Program.

Appellants must continue to make certain payments to the Office of Judicial Records in
City Hall in order to maintain their supersedeas stay. In general terms, low-come
tenants who have not paid rent for the month during which the appeal is filed must pay
1/3 of the monthly rent (as determined by the Municipal Court) upon filing their appeal
and the remaining 2/3 of that monthly rent 20 days later. After that, tenants must pay the
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amount of monthly rent every 30 days (not month) after the filing of their appeal in order
to maintain their supersedeas stay and not be evicted.
Appellants and appellees must file all required briefings on time or else risk a default judgment
or judgment of non pros.
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TAB P
PROPERTY LEFT IN UNIT

Pennsylvania law (68 P.S. § 250.505a, Landlord Tenant Act) provides that the landlord must
provide 10 days’ written notice of the tenant’s rights regarding property remaining in the
property, and that the tenant will have 10 days from the postmark date to retrieve the property or
request that it be stored for up to 30 days, at the tenant’s cost. The statute sets out 5 specific
situations in which property will be deemed abandoned. Notice should be sent by first-class
mail to the property address and any forwarding address provided, including emergency contact
addresses. The law sets out a form of notice. Subsection (h) sets out special provisions
regarding victims of abuse. The law provides that except for this subsection (h), the lease terms
control in the event of a conflict between the provisions of the law and the lease. The law also
provides for treble damages and attorneys’ fees/court costs if the landlord violates the
provisions of the law.

This is the provision of the Act:

§ 250.505a. Disposition of abandoned personal property

(a) Upon the termination of a lease or relinquishment of possession of real property, a tenant
shall remove all personal property from the leased or formerly leased premises. Abandoned
personal property remaining on the premises may be disposed of at the discretion of the
landlord, subject to the provisions of this section.

(b) Personal property remaining on the premises may be deemed abandoned if any of the
following apply:

(1) The tendnt has vacated the unit following the termination of a written lease.

(2) An eviction order or order for possession in favor of the landlord has been entered and the
tenant has vacated the unit and removed substantially all personal property.

(3) An eviction order or order for possession in favor of the landlord has been executed.

(4) The tenant has provided the landlord with written notice of a forwarding address and has
vacated the unit and removed substantially all personal property.

(56) The tenant has vacated the unit without communicating an intent to return, the rent is more
than fifteen days past due and, subsequent to those events, the landlord has posted notice of
the tenant's rights regarding the property.

(c) Where the tenant is deceased and leaves personal property remaining in the demised
premises, the provisions of this act shall not apply. The disposition of personal property in the
case of a decedent shall be governed by the provisions of 20 Pa.C.S. §§ 711(1) (relating to
mandatory exercise of jurisdiction through orphans' court division in general) and 3392 (relating
to classification and order of payment) and other relevant provisions of 20 Pa.C.S. (relating to
decedents, estates and fiduciaries).
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(d) Prior to removing or disposing of abandoned property, the landlord must provide written
notice of the tenant's rights regarding the property. The tenant shall have ten days from the
postmark date of the notice to retrieve the property or to request that the property be stored for
an additional period not exceeding thirty days from the date of the notice. If the tenant so
requests, the landlord must retain or store the property for up to thirty days from the date of the
notice. Storage will be provided at a place of the landlord's choosing and the tenant shall be
responsible for costs. At all times, the landlord shall exercise ordinary care in handling and
securing the tenant's property and shall make the property reasonably available for purposes of
retrieval.

(e) Notice shall be sent by first class mail to the tenant at the address of the leased premises
and to any forwarding address provided by the tenant, including any address provided for
emergency purposes. The notice shall be in substantially the following form:

Personal property remaining at (address) is now considered to have been abandoned. Within
ten days of the postmark date of this notice, you must retrieve any items you wish to keep or
contact your landlord at (telephone number and address) to request that the property be
retained or stored. If requested, storage will be provided for up to thirty days from the postmark
date of this notice at a place of your landlord's choosing, and you will be responsible for costs of
storage.

(f) Under no circumstances may a landlord dispose of or otherwise exercise control over
personal property remaining upon inhabited premises without the express permission of the
tenant. If the conditions under which personal property may be deemed abandoned no longer
exist, the landlord shall have no right to dispose of or otherwise exercise control over the
property.

(g) Except with respect to the provisions of subsection (h), in the event of a conflict between the
provisions of this section and the terms of a written lease, the terms of the lease shall control.

(h) Notwithstanding any provision of this section to the contrary, if a landlord proceeding under
the provisions of subsection (b)(3) has actual knowledge or is notified of a protection from abuse
order entered for the protection of the tenant or a member of the tenant's immediate family, the
landlord shall refrain from disposing of or otherwise exercising control over the personal
property of the tenant for thirty days from the date of the notice. If requested, storage shall be
provided for up to thirty days from the date of the request.

(1) A landlord that violates the provisions of this section shall be subject to treble damages,
reasonable attorney fees and court costs.
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TAB Q: EFFECT OF FORECLOSURE SALES ON TENANTS’ RIGHTS

When a property leased to a tenant undergoes a mortgage or tax foreclosure sale, State and federal laws
define the rights of the purchaser with respect to possession and the collection of rent.

Mortgage Foreclosures.

“Senior” Mortgages - Under State law, a purchaser under a foreclosure of a “senior” mortgage may
foreclose upon the lease and buy the property free of any existing lease. A mortgage is considered to be
“senior” in relation to a lease if it was recorded before the inception of the lease; seniority can also be
determined by agreement signed by the mortgagee and tenant. See Malamut v. Haines, 51 F. Supp. 837, 842-
43 (M.D. Pa. 1943). See also Peoples-Pittsburgh Tr. Co. v. Henshaw, 141 Pa. Super. 585, 587-91 (1940);
DeMarco v. City of Philadelphia, 494 A.2d 875, 877 (Pa. Commw. Ct. 1985).

Federal law, however, provides limited relief to tenants in the context of a foreclosure on a federally related
mortgage loan or any dwelling or residential real property. The Protecting Tenants at Foreclosure Act of 2009
(“PTFA”), reinstated in 2018%, provides that the mortgagee-purchaser (or inmediate successor in interest) at
foreclosure must first send any bona fide tenant? a notice to vacate at least 90 days before the notice’s
effective date. Unless the purchaser (or the purchaser’s successor in interest) intends to use the property as
the purchaser’s primary residence, the purchase is subject to the rights created by a bona fide tenancy under a
bona fide lease entered into prior to notice of foreclosure, until the end of the term of the lease. If the
purchaser (or successor) intends to use the property as a primary residence, or if there is no lease or a lease
terminable at will, the PTFA provides that the purchaser-mortgagee can terminate the lease upon completion
of the foreclosure sale, subject to the 90-day notice mentioned above.®> The PTFA also preserves any other
rights provided under any “Federal- or State-subsidized tenancy™ or under any State or local law that provides
longer time periods or other additional protections for tenants.”®

! Protecting Tenants at Foreclosure Act of 2009, Pub. L. No. 111-22, §§ 701-704 (2009)
2 A lease or tenancy is "bona fide" if:

o the tenant is not the mortgagor or the child, spouse, or parent of the mortgagor;

o the lease or tenancy results from an arms-length transaction; and

o the rent is not substantially less than fair market rent for the property or the rent is reduced or subsidized due to a
Federal, State, or local subsidy.

Id. at section 702(b)
% 1d. at section 702 (a)

4 1d. See also id. at section 703, amending section 8(0)(7) of the United States Housing Act of 1937 (42 U.S.C.
14371(0)(7)) to provide that an owner vacating the property prior to foreclosure sale shall not constitute good cause, and
also to provide that in a foreclosure on any federally-related mortgage loan or on any residential real property in which a
recipient of assistance under this subsection resides, the immediate successor in interest takes such interest subject to the
lease and to the housing assistance payments contract for the occupied unit.

® Id. at section 702(a)

® One New York court concluded that the federal government’s effort under the PTFA to control the effects of a non-
federally related mortgage upon tenants’ interested violated the U.S. Constitution’s reservation of rights to the
States.Collado v. Boklari, 892 N.Y.S.2d 731 (N.Y. Dist. Ct. 2009). We are not aware of any case that has adopted this
view. Another New York state court case declined to follow Collado, and in New York there is now a parallel ninety-
day notice law.
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If the tenant subject to a “senior” mortgage does not voluntarily leave the property at the end of the lease term,
the 90-day notice period, or such other period provided for subsidized housing or State or local law, as
applicable, the purchaser can pursue ejectment and extinguish the lease. A landlord-tenant action by the
purchaser-mortgagee is not appropriate in those circumstances, as the mortgagee and the tenant do not have
privity of contract. The tenant need not pay rent to the purchaser-mortgagee, and the purchaser-mortgagee
may not sue in assumpsit for collection of rents. See Malamut, supra; Peoples-Pittsburgh Tr. Co., supra.

“Junior” Mortgages - Where the lease predates the mortgage or has been granted contractual seniority,
the purchaser-mortgagee must provide notice to the tenant, and may then sue in assumpsit for collection of rent.
Malamut at 842-43.” This rent collection establishes constructive possession, and creates privity of contract as
a basis for the suit in assumpsit. Id. However, the purchaser-mortgagee under a “junior” mortgage cannot bring
an ejectment action against the tenant in possession under the lease solely based on the default of the
mortgagor-landlord. Id. Any action to collect rent or exercise other remedies would be under the terms of the
lease itself and in a landlord-tenant action, rather than in ejectment.

Tax Lien Foreclosures.

In a tax lien foreclosure, a third-party purchaser’s rights to pursue ejectment (not eviction) appears to depend
on whether the redemption period has expired. Prior to the expiration of that period, a purchaser “is not
invested with any title to the land whatever, because the owner’s title is not divested.” Easton v. Sulkin, 19 Pa.
D. & C. 152, 154 (1933)(citations omitted). Only once the redemption expires does the purchaser obtain the
right to possession. Id. While the tax foreclosure statute has been amended to refer to the conveyance of
“absolute title” rather than an inchoate title, the defeasibility of title during the redemption period continues to
be good law. A recent decision stated that “[t]he holding in Easton has been adopted by many Pennsylvania
courts . . . and remains good law today. In re Pittman, 549 B.R. 614, 622 (E.D. Pa. 2016), citing City of
Philadelphia v. Novick, 400 Pa.Super. 101 (1990); City of Philadelphia v. Chicken’s Place, Inc., 388 Pa.Super.
198 (1989). Prior to the expiration of the redemption period, the third-party purchaser obtains only partial,
defeasible property rights (also referred to as inchoate title) that become complete only upon the expiration of
the redemption period. Under Pennsylvania’s Municipal Claims and Tax Lien Act (“MCTLA”), a purchaser in a
tax lien foreclosure “shall take and forever thereafter have, an absolute title to the property sold, free and
discharged of all tax and municipal claims, liens, mortgages, ground rents, charges and estates of whatsoever
kind, subject only to the right of redemption as provided by law.” 53 Pa. Stat. Ann. § 7283(a)(emphasis
added). The property may be redeemed by the original owner, the owner’s assignees, or any party whose lien
or estate was discharged by the sale, within nine months from the date of acknowledgment of the sheriff’'s
deed by payment of the purchase price. 53 Pa. Stat. Ann. § 7293(a).

Thus, the third-party purchaser has no standing to bring an action in ejectment against the original owner or to
seek a judgment for possession against that owner until the end of the redemption period. See Easton, supra.
As the original owner has the right to remain in possession, that owner can continue to lease the property,
collect rent, and pursue remedies against the tenant during the redemption period. Once the redemption
period expires, however, the third-party purchaser is vested with full title to the property, free and clear of any
leases, and gains the related possessory rights. If possession is not turned over at that time, the purchaser
may pursue an ejectment action, not a landlord-tenant action.

As noted above, the MCTLA provides that subject only to the redemption right, a purchaser obtains title “free
and discharged of . . . all estates of whatsoever kind.” MCTLA at § 7283(a). At least one Pennsylvania
Superior Court case refers repeatedly to leases as creating an estate: “One who has a beneficial interest in
the estate created by the lease, or enjoys the profits thereof, or has a right to enjoy such profits, is in privity of
estate, as the successor to the title of the lessee.” McClaren v. Citizens' Oil & Gas Co., 14 Pa. Super. 167,
172-3 (1900)(emphasis added). If such an estate is stripped by the tax lien foreclosure under the MCTLA after
expiration of the redemption period, the purchaser may proceed with ejectment of the now-former tenant, as by

" If the mortgage contains no clause conveying rents, the mortgagee, the tenant must pay rent to the mortgagee upon
notice only after default under the mortgage. If the mortgage contains such a conveyance clause, a mere notice suffices
to trigger the rent payment obligation. 1d.
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virtue of the lease having been stripped by the tax sale, the former tenant is a mere occupant without rights to
possession. If there is any uncertainty on this issue, it is because the language of the statute cited above,
while broad (freeing the purchaser from “all tax and municipal claims, liens, mortgages, ground rents, charges
and estates of whatsoever kind, subject only to the right of redemption as provided by law”, 53 Pa. Stat. Ann. §
7283(a)), does not expressly mention leases (which are not “ground rents”) in its litany of rights that are
stripped. However, in light of the language of McClaren, supra, a leasehold likely constitutes an “estate” that is
deemed stripped by the tax lien sale under the MCTLA.

May 7, 2019
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Tab R
THE EFFECT OF A TENANT FILING FOR BANKRUPTCY

The filing of a bankruptcy proceeding generally imposes an “automatic stay” of all
proceedings against the debtor, including an eviction from rental property. Prior to 2005, a
landlord could only file or continue an eviction process if the landlord sought relief from the stay
in the Bankruptcy Court.

In 2005, Congress amended the Bankruptcy Code to provide that a landlord may pursue
eviction notwithstanding the automatic stay in two contexts, the first involving cases in which
the bankruptcy filing occurs after a judgment of possession has been entered, and the second
involving property in which the tenant has illegally used controlled substances or the property is
endangered.

The first context applies only when the bankruptcy filing occurs after the judgment in the
landlord-tenant case is entered. Under the amendments, a landlord may continue with the
eviction process, subject, however, to the tenant’s state law rights (if any) to cure and remain in
possession and further subject to certain safeguards enacted by Congress. In Pennsylvania, if the
judgment is based on nonpayment of rent only, the tenant may avoid an eviction under the state’s
pay and stay law. In order to do so, the tenant must take the following steps in the Bankruptcy
Court:

o File with the bankruptcy petition a certification under penalty of law with the Bankruptcy
Court stating that:
a. state law allows a tenant to stay in the rental unit and pay the delinquent rent
after the issuance of an eviction judgment, and
b. the tenant has deposited with the bankruptcy clerk the amount of rent that
would become due during the 30-day period from the filing of the petition; and

« Serve the landlord with a copy of the certification.

If a tenant takes the above steps, the tenant has thirty days from filing the petition to pay
the amount owed under the judgment and file and serve a second certification with the
Bankruptcy Court that the tenant has cured the default. A landlord has the right to object to
either certification. If an objection is filed, the Bankruptcy Court will hold a hearing within ten
days of filing and service of the objection. If the landlord prevails, the court will permit the
eviction to proceed.

If a tenant files for the protection of the Bankruptcy Court before the entry of a judgment
in a landlord-tenant action, the procedures described above do not apply and the “automatic stay”
applies as it did prior to 2005, except as noted below. As noted above, the landlord may ask the
Bankruptcy Court for relief from the stay.
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TAB R

Tab R
THE EFFECT OF A TENANT FILING FOR BANKRUPTCY

The filing of a bankruptcy proceeding generally imposes an “automatic stay” of all
proceedings against the debtor, including an eviction from rental property. Prior to 2005, a
landlord could only file or continue an eviction process if the landlord sought relief from the stay
in the Bankruptcy Court.

In 2005, Congress amended the Bankruptcy Code to provide that a landlord may pursue
eviction notwithstanding the automatic stay in two contexts, the first involving cases in which
the bankruptcy filing occurs after a judgment of possession has been entered, and the second
involving property in which the tenant has illegally used controlled substances or the property is
endangered.

The first context applies only when the bankruptcy filing occurs after the judgment in the
landlord-tenant case is entered. Under the amendments, a landlord may continue with the
eviction process, subject, however, to the tenant’s state law rights (if any) to cure and remain in
possession and further subject to certain safeguards enacted by Congress. In Pennsylvania, if the
judgment is based on nonpayment of rent only, the tenant may avoid an eviction under the state’s
pay and stay law. In order to do so, the tenant must take the following steps in the Bankruptcy
Court:

o File with the bankruptcy petition a certification under penalty of law with the Bankruptcy
Court stating that:
a. state law allows a tenant to stay in the rental unit and pay the delinquent rent
after the issuance of an eviction judgment, and
b. the tenant has deposited with the bankruptcy clerk the amount of rent that
would become due during the 30-day period from the filing of the petition; and

« Serve the landlord with a copy of the certification.

If a tenant takes the above steps, the tenant has thirty days from filing the petition to pay
the amount owed under the judgment and file and serve a second certification with the
Bankruptcy Court that the tenant has cured the default. A landlord has the right to object to
either certification. If an objection is filed, the Bankruptcy Court will hold a hearing within ten
days of filing and service of the objection. If the landlord prevails, the court will permit the
eviction to proceed.

If a tenant files for the protection of the Bankruptcy Court before the entry of a judgment
in a landlord-tenant action, the procedures described above do not apply and the “automatic stay”
applies as it did prior to 2005, except as noted below. As noted above, the landlord may ask the
Bankruptcy Court for relief from the stay.
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The second context addressed by the 2005 amendments is when illegal drugs have been
used on the property or the leased property is endangered. Under those circumstances, the
landlord may begin or continue an eviction process notwithstanding the “automatic stay” if the
landlord the landlord files and serves on the debtor a certification under penalty of perjury with
the Bankruptcy Court stating that:

e an already-filed action was filed on the basis of property endangerment or the illegal use
of controlled substances on the property, or

« the debtor has, during the 30-day period preceding the filing of the certification,
endangered the property or allowed a controlled substance to be used on the property.

If the tenant files an objection to the certification, the Bankruptcy Court must hold a
hearing on the tenant’s objection within ten days of its filing and service. If the tenant
establishes that the appropriate grounds do not exist or have been remedied, the “automatic stay”
remains in effect. If the tenant cannot establish that the situation did not exist or has been
remedied, the Bankruptcy Court will allow the landlord to proceed with the eviction. If the
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Philadelphia Municipal Court Practice Pointers

-The Philadelphia Municipal Court does not check Bankruptcy Court dockets and is not notified
by the Bankruptcy Court of its Orders.

-Make sure that the Philadelphia Municipal Court is aware of any Bankruptcy Court filings by
sending a copy of those filings to the Philadelphia Municipal Court.

-1f the “automatic stay” applies, a pending landlord-tenant action will be stayed. If the stay is
lifted by the Bankruptcy Court or by the bankruptcy case being dismissed or ended, the landlord
should notify the Philadelphia Municipal Court so that the landlord-tenant action will be
scheduled for trial.
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