A Note on FHA Loss Mitigation

The Federal Housing Authority (FHA) insures many mortgage loans that participating lenders make with low-income borrowers.  In order to protect FHA from excessive claims, the U.S. Department of Housing and Urban Development (HUD) requires servicers to engage in rigorous loss mitigation efforts prior to foreclosing on a property.  24 C.F.R. § 203.501.  

In many states, courts have ruled that failure to follow HUD’s prescribed loss mitigation guidelines can be an equitable defense to foreclosure.  Pennsylvania agreed in Fleet Real Estate Funding Corp. v. Smith, 366 Pa. Super. 116, 530 A.2d 919 (1987).  

After 30 days without receiving a mortgage payment, the lender is encouraged to recommend the homeowner attend face-to-face pre-foreclosure counseling.  

Within 60 days, the lender must send the homeowner a copy of HUD’s brochure, “How to Avoid Foreclosure.”

Within 90 days, lenders must at least consider delinquent borrowers for the following loss mitigation efforts following this particular sequence outlined by HUD:  

If the homeowner can afford the mortgage payments, he or she must be considered for a:  

1. Special forbearance

2. Loan modification

3. Partial claim

If the homeowner cannot afford the mortgage payments, he or she must be considered for a:  

1. Pre-foreclosure sale

2. Deed in lieu of foreclosure

Servicers may also consider combinations of various remedies in order to make payments affordable for the borrower.  

